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Abstract

Fourteen states permit the use of medical marijuana yet the Federal Controlled Substance Act
prohibits the possession and distribution of marijuana with no medical exclusion. At the same
time, while the U.S. Attorneys Office recommends against enforcing the Controlled Substance Act
with regard to medical marijuana, several state courts have ruled that medical marijuana laws do
not apply to adverse employment decisions. Most employers disqualify applicants for current use
of marijuana with no medical exemption. Examiners, as agents of employers, should become
familiar with the growing body of law regarding medical marijuana and employment decisions.

The medically recommended use of
marijuana raises two separate issues with
regard to polygraph testing. These are (1)
personal conduct standards and practices,
and (2) suitability for testing issues. At the
present time, 14 states permit the use of so-
called medical marijuana while two states
prohibit such wuse (Ingold, 2010). It is
important to note that physicians, and other
licensed health care professionals authorized
to approve the use of controlled substances,
do not write prescriptions for the use of
marijuana since that would be a clear
violation of Schedule I Controlled Substances
requirements and Drug Enforcement
Administration (DEA) medical licensing
regulations. Rather, physicians and other
authorized professionals are only allowed to
make the recommendation that the use of
marijuana “might mitigate the symptoms or
effects of a patient’s condition,” primarily in
the alleviation of some symptoms involving
pain or discomfort (Oregon Medical Marijuana
Act, 2009).

Of the estimated 17 million current
and regular marijuana users in the United
States, approximately 600,000 have a medical
recommendation (Ingold, 2010). It can be
further surmised that only a portion of these

persons are members of the current workforce
or of those who are seeking employment. An
even smaller percentage of those groups are
employed or seeking employment by
organizations prohibiting the use of marijuana
and other illegal drugs. Therefore, at the
present time, the number of applicants
medically using marijuana and applying for
jobs where accommodation is even a
possibility is very small. Nevertheless,
estimates of current marijuana use in the
general population, show increases and
speculation indicates that medical
recommendations and attempts at
legalization, such as California’s recently
defeated Proposition 19, would accelerate this
trend by providing legal sanctions and the
implication of medical benefit. Proposition 19
would have allowed persons over 21 to legally
possess an ounce of marijuana, grow as many
cannabis plants as they could in a 25-square-
foot space and allow cities to develop plans for
large-scale marijuana sales and cultivation.

Suitability for Testing Issues

Intentionally or otherwise, drugs affect
human physiology and, in many situations, a
person’s verbal and non-verbal behavior. In
the case of prescribed medications, drugs are
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intended either to correct a condition, in
effect, to bring a patient back to a
physiological normal, or prevent a condition
from occurring or worsening. Schedule I
substances, which include marijuana, are
drugs authorized primarily for research
purposes. They are not supervised in the
same fashion as prescribed medications (The
Federal Controlled Substance Act of 1970). In
the case of Schedule II drugs, which are
prescribed, physicians and others are required
to monitor the effects of the drug on the
patient and adjust the prescription accord-
ingly. Since marijuana is not prescribed, its
use is not monitored by any legally authorized
person. Therefore, in the specific instance of
polygraph testing the effects of medical
marijuana on an individual person’s
physiology are unknown. How those effects
influence what is displayed in the polygraph
recordings is completely unregulated and
uncontrolled.

In the same light, the effectiveness of
marijuana use in reducing undesirable states
of pain and discomfort — behavioral states
known to negatively affect polygraph
recordings - is virtually unproven. In fact, it is
because marijuana has no proven medical
benefit that it is classified as a Schedule I
substance. Nevertheless, the fact that
marijuana use — being “high” or “stoned” —
affects verbal and non-verbal behavior is
recounted extensively in a wide variety of
scientific, artistic and cultural venues.
Polygraph examiners, both as a requirement
under Standards of Practice (APA, 2009) and
as a procedure common to all techniques
currently taught at APA accredited schools,
evaluate subjects’ suitability for testing by
asking about health, physical state and medi-
cations (these would be assessed from the
verbal behaviors of a subject). Examiners also
observe a subject’s demeanor, emotional state
and ability to comprehend instructions and
questions (these would be assessed from non-
verbal behaviors). As a result, an examiner’s
awareness that a subject is currently using
marijuana is directly related to the accuracy of
a polygraph examination. Global or clinical
assessments of polygraph subject behavior are
not only used by all examiners to evaluate
suitability for testing but by investigative
interviewers making credibility assessments
using validated techniques such as the Reid
Behavioral Analysis Interview (BAI) (Inbau,
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Reid, Buckley & Jayne, 2001; Horvath, Blair
& Buckley, 2008; Horvath, Jayne & Buckley,
1993; Mensen, Burgoon, Slowik, Blair &
Metaxas, 2009).

While there have been several
misrepresentations regarding what global or

clinical behavioral evaluations are (Matte,
2000; Kleiner, 2002), when wused in
conjunction with properly conducted

polygraph examinations, they serve as an
method of identifying possible polygraph
errors and enhancing correct decisions
(Slowik, 1982). In short, if both the charts
and behavioral analysis indicate truthfulness
or deception, confidence in the accuracy of the
decision increases. When the two contradict
each other one of the two analyses is likely to
be in error and the examiner should be alerted
to that reality (Slowik, 1982; 2003).

In all cases, since drugs, including
marijuana, affect both suitability for
interviewing and suitability for polygraph

testing, examiners need to consider both
medical use and illegal drug use before
conducting examinations; knowledge or

suspicion of
examiner to
might occur.

either usage would lead the
anticipate abnormalities that
Problems arise however with
regard to interviews and  polygraph
examinations of both applicants and
employees. In both cases the Americans With
Disabilities Act (ADA) of 1990 and the more

recent Americans With Disabilities
Amendment Act (ADAAA) of 2009 are
controlling. Since the Appellate Courts

indicate that pre-employment interviews and
polygraph examinations should be conducted
prior to a Conditional Offer of Employment
(COE), and while current users of illegal drugs
are not to be considered disabled as under the
Disability laws and therefore are not
accommodated, employers are specifically
prohibited from asking questions about past
or present health, including medications, in
the pre-offer phase (ADAAA, 2009). This, of
course, creates a Catch-22 situation: conduct
the polygraph examination post-offer where
questions regarding health affecting behavior
are permitted (in violation of Appellate Court
decisions) or conduct the polygraph
examination pre-offer but don’t ask “health”
questions to determine suitability for testing
(in violation of required practices and
procedures).
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Even if examiners are able to
determine - using methods that don’t violate
the ADA - that a subject is currently using
marijuana, medically or otherwise, at the time
of the examination, the real issue becomes
one of reasonable accommodation. What level
of THC makes someone unfit for testing?
Should medical marijuana users be exempt
from behavioral interviews and polygraph
examinations? Should voice stress analysis
be considered a reasonable accommodation to

a required polygraph examination? Should
applicants be disqualified (or current
employees dismissed) because they are

determined to be unsuitable for interviewing
and polygraph testing? As suggested by
Slowik (2010) organizations should anticipate
these questions and develop policies and
contingencies accordingly or have the
question of medical marijuana use resolved by
a qualified expert such as a psychological or
medical authority, leaving polygraph out of
the debate entirely. Presumably, there is some
underlying condition upon which physicians
and licensed health care professionals base
their = suggestions that marijuana be
considered to alleviate symptoms.
Unfortunately, since medical and
psychological evaluations should only be
conducted post-offer, this approach does not
resolve the suitability issues concerning
interviews and polygraph examinations that
are required to be conducted pre-offer.

Standards of Conduct

While employers have always had
standards regarding  skills, knowledge,
abilities and experience for both employment
applicants and current employees, the idea
that formal standards should be expanded
and applied to a wide variety of character and
personal conduct is relatively new (Slowik,
1979). Certainly, both public and private
employers have long used criminal and motor
vehicle record checks to assist in the
evaluation of applicants. The effectiveness of
record checking, unfortunately, has decreased
because of changes in the nature of criminal
activity and criminal justice procedures. It is
assumed that most incidents involving the
felony sale of illegal drugs go undetected and
even when individuals are caught, after
deferred prosecution, juvenile considerations,
plea bargaining, etc. these individuals are
seldom convicted of anything remotely
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resembling the act they were caught
committing. Since it’s the act, not the justice
system disposition, that predicts similar,
future acts, record checking is becoming less
effective at predicting post-hire performance
problems. Even in situations where the
physical sciences have greatly improved and
expanded their application in criminal
investigation, e.g. DNA testing, case resolution
is actually declining for crimes such as
homicides, perhaps as the nature of the
victims of such crimes has changed.

Many public and private employers
have created employment and conduct
standards regarding the use and abuse of
drugs due to their negative effects on decision-
making and hand eye coordination. Even
when drugs are prescribed and their effects
monitored by  licensed  health  care
professionals, occupations requiring Federal
Aviation Authority, Federal Railroad Authority,
Department of Transportation and other
licenses and certifications are prohibited from
performing job tasks while taking such
medications. In addition, because of the
negative experiences they have had, many
public safety and intelligence agencies whose
employees require Department of Energy and
Department of Defense security clearances,
prohibit the use of all illegal drugs as well as
the abuse of legal drugs.

While some employees required to
conform to standards of conduct regarding the
use of drugs are legally challenging employers’
their right to evaluate adherence to drug use
standards (INVASA v. Nelson, 2010), particularly
with regard to “off the job” use, to date, all
jurisdictions have supported the employers’
right to maintain such standards and deny
employment, revoke clearances and/or engage
in disciplinary actions when violations are
discovered. In addition, states that have tried
to argue that marijuana use somehow
qualifies for an exemption to federal drug laws
or that employers must “engage in an
interactive process” or other ADA/ADAAA
requirements, have been consistently rebuffed
(Emerald Steel v. BOLI, 2010). In essence, the
courts have determined that state law cannot
authorize that which federal law prohibits.
While recovering addicts may qualify under
certain conditions for status as disabled
Americans, current users cannot. Since
“current use” is not statutorily defined,
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employers who create performance based
standards that incorporate specific periods of
accountability, as detailed in training
programs such as Objective Pre-employment
Interviewing (Slowik, 2001), should be able to
deny employment to candidates who do not
meet such standards regarding the use of
marijuana regardless of the existence of
medical marijuana laws. Employers are
cautioned not to use general or excessively
broad definitions of conduct such as “ever” or
“do anything illegal.”

As most examiners and interviewers
are aware, the law is not static. Close
attention should be paid to NASA v. Nelson
(2010), now pending before the U.S. Supreme
Court. Depending upon the outcome of this
case, the standards relevant to employee
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selection and conduct may need to be
adjusted. Even though this case involves
background investigations of  Caltech
scientists seeking clearances for work at the
Jet Propulsion Laboratory, the background
procedures being challenged include the
asking of questions about drug use.

While the overriding issue should
always be the effect of drug use, including
alcohol and marijuana, on performance,
productivity, health, safety, credibility and
other work related criteria, conduct standards
regarding conduct must also conform to
employment law and organization policy.
Therefore, it is recommended that examiners
and employers periodically review their
standards, including those involving the use
of marijuana, and make changes accordingly.

Polygraph, 2011, 40(3)



Medical Marijuana

References

American Polygraph Association By-laws, Division III, Standards of Practice, 3.4.1 -3.3.4.

Bartels, J., Bensinger, P., Mullen, F., Lawn, J., Bonner, R., Constantine, T., Marshall, D.
Hutchinson, A., & Tandy, K. (October 6, 2010). California pot initiative: Don'’t forget about
federal law. Wall Street Journal, 20.

Controlled Substance Act of 1970, 21 USC&812, Schedules of Controlled Substances.

Emerald Steel v. Bureau of Labor, Oregon Supreme Court, SC S056265, April, 2010 (from 220 Or
App 423, 186 P 3d 300 (2000).

Horvath, F., Jayne, B., & Buckley, J. (February, 1993). Differentiation of Truthful and Deceptive
Criminal Suspects in Behavior Analysis Interviews. American Academy of Forensic Sciences,
Boston, MA.

Horvath, F., Blair, J.P., & Buckley, J.P. (2008). The behavioural analysis interview: Clarifying the
practice, theory and understanding of its use and effectiveness. International Journal of

Police Science & Management, 10(1), 101-118.

Inbau, F., Reid, J., Buckley, J., & Jayne, B. (2001). Criminal Interrogation and Confessions.
Gaithersburg, MD: Aspen Publishers, Inc.

Ingold, J. (October 3, 2010). Hazy future for illicit pot. The Denver Post, 17A.
Ingold, J. (October, 10, 2010). Pot politics. The Denver Post, 1A.
Kleiver, M. (2002). Handbook of Polygraph Testing. San Diego, CA: Academic Press.

Matte, J. (2000). Examination and Cross-examination of Experts in Forensic Psychophysiology Using
the Polygraph. Williamsburg, New York: JAM Publications.

Mensen, M., Burgoon, J., Slowik, S., Blair, P., & Metaxas, D. (2009). Kinesic Credibility Assessment
during Criminal Interviews, The Center for Identification Technology Research, Final Report,
www.citer.wvu.edu.

NASA, et al. v. Robert M. Nelson, et al, U.S. Supreme Court, No.09-530, October, 2010.

Oregon Medical Marijuana Act, ORS 475.309(2), revised, 2009.

Slowik, S. (1982). Global evaluation: An inductive approach to case resolution. Polygraph, 11(3),
215-224.

Slowik, S. (2001). Objective pre-employment interviewing. Public Personnel Management, 30(1), 77-
93.

Slowik, S. (2003). A Clinical Approach to Polygraph Examinations, 38th Annual Seminar, American
Polygraph Association, Reno, Nevada.

Slowik, S. (2009). The Americans with Disabilities Act Amendments Act and polygraph compliance
issues, Polygraph 38(3), 198-203.

Slowik, S. (2010). Polygraph Issues and Practical Solutions for the ADA, ADAAA and New EEOC
Guidelines. APA Annual Seminar, Myrtle Beach, SC.

Polygraph, 2011, 40(3) 144



Slowik

Statement of Stanley M. Slowik Before U.S. House Subcommittee On Labor Management,
Subcommittee On Education and Labor, U.S. House of Representatives, 96th Congress,
First Session, December 15, 1979.

145 Polygraph, 2011, 40(3)




<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /None
  /Binding /Left
  /CalGrayProfile (Dot Gain 20%)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Error
  /CompatibilityLevel 1.4
  /CompressObjects /Tags
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJDFFile false
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /DetectCurves 0.0000
  /ColorConversionStrategy /CMYK
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedOpenType false
  /ParseICCProfilesInComments true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams false
  /MaxSubsetPct 100
  /Optimize true
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveDICMYKValues true
  /PreserveEPSInfo true
  /PreserveFlatness true
  /PreserveHalftoneInfo false
  /PreserveOPIComments true
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Apply
  /UCRandBGInfo /Preserve
  /UsePrologue false
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /CropColorImages true
  /ColorImageMinResolution 300
  /ColorImageMinResolutionPolicy /OK
  /DownsampleColorImages true
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 300
  /ColorImageDepth -1
  /ColorImageMinDownsampleDepth 1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages true
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasGrayImages false
  /CropGrayImages true
  /GrayImageMinResolution 300
  /GrayImageMinResolutionPolicy /OK
  /DownsampleGrayImages true
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 300
  /GrayImageDepth -1
  /GrayImageMinDownsampleDepth 2
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages true
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasMonoImages false
  /CropMonoImages true
  /MonoImageMinResolution 1200
  /MonoImageMinResolutionPolicy /OK
  /DownsampleMonoImages true
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /CheckCompliance [
    /None
  ]
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile (None)
  /PDFXOutputConditionIdentifier ()
  /PDFXOutputCondition ()
  /PDFXRegistryName ()
  /PDFXTrapped /False

  /Description <<
    /CHS <FEFF4f7f75288fd94e9b8bbe5b9a521b5efa7684002000410064006f006200650020005000440046002065876863900275284e8e9ad88d2891cf76845370524d53705237300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c676562535f00521b5efa768400200050004400460020658768633002>
    /CHT <FEFF4f7f752890194e9b8a2d7f6e5efa7acb7684002000410064006f006200650020005000440046002065874ef69069752865bc9ad854c18cea76845370524d5370523786557406300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c4f86958b555f5df25efa7acb76840020005000440046002065874ef63002>
    /DAN <>
    /DEU <>
    /ESP <>
    /FRA <>
    /ITA <>
    /JPN <FEFF9ad854c18cea306a30d730ea30d730ec30b951fa529b7528002000410064006f0062006500200050004400460020658766f8306e4f5c6210306b4f7f75283057307e305930023053306e8a2d5b9a30674f5c62103055308c305f0020005000440046002030d530a130a430eb306f3001004100630072006f0062006100740020304a30883073002000410064006f00620065002000520065006100640065007200200035002e003000204ee5964d3067958b304f30533068304c3067304d307e305930023053306e8a2d5b9a306b306f30d530a930f330c8306e57cb30818fbc307f304c5fc59808306730593002>
    /KOR <FEFFc7740020c124c815c7440020c0acc6a9d558c5ec0020ace0d488c9c80020c2dcd5d80020c778c1c4c5d00020ac00c7a50020c801d569d55c002000410064006f0062006500200050004400460020bb38c11cb97c0020c791c131d569b2c8b2e4002e0020c774b807ac8c0020c791c131b41c00200050004400460020bb38c11cb2940020004100630072006f0062006100740020bc0f002000410064006f00620065002000520065006100640065007200200035002e00300020c774c0c1c5d0c11c0020c5f40020c2180020c788c2b5b2c8b2e4002e>
    /NLD (Gebruik deze instellingen om Adobe PDF-documenten te maken die zijn geoptimaliseerd voor prepress-afdrukken van hoge kwaliteit. De gemaakte PDF-documenten kunnen worden geopend met Acrobat en Adobe Reader 5.0 en hoger.)
    /NOR <>
    /PTB <>
    /SUO <>
    /SVE <>
    /ENU (Use these settings to create Adobe PDF documents best suited for high-quality prepress printing.  Created PDF documents can be opened with Acrobat and Adobe Reader 5.0 and later.)
  >>
  /Namespace [
    (Adobe)
    (Common)
    (1.0)
  ]
  /OtherNamespaces [
    <<
      /AsReaderSpreads false
      /CropImagesToFrames true
      /ErrorControl /WarnAndContinue
      /FlattenerIgnoreSpreadOverrides false
      /IncludeGuidesGrids false
      /IncludeNonPrinting false
      /IncludeSlug false
      /Namespace [
        (Adobe)
        (InDesign)
        (4.0)
      ]
      /OmitPlacedBitmaps false
      /OmitPlacedEPS false
      /OmitPlacedPDF false
      /SimulateOverprint /Legacy
    >>
    <<
      /AddBleedMarks false
      /AddColorBars false
      /AddCropMarks false
      /AddPageInfo false
      /AddRegMarks false
      /ConvertColors /ConvertToCMYK
      /DestinationProfileName ()
      /DestinationProfileSelector /DocumentCMYK
      /Downsample16BitImages true
      /FlattenerPreset <<
        /PresetSelector /MediumResolution
      >>
      /FormElements false
      /GenerateStructure false
      /IncludeBookmarks false
      /IncludeHyperlinks false
      /IncludeInteractive false
      /IncludeLayers false
      /IncludeProfiles false
      /MultimediaHandling /UseObjectSettings
      /Namespace [
        (Adobe)
        (CreativeSuite)
        (2.0)
      ]
      /PDFXOutputIntentProfileSelector /DocumentCMYK
      /PreserveEditing true
      /UntaggedCMYKHandling /LeaveUntagged
      /UntaggedRGBHandling /UseDocumentProfile
      /UseDocumentBleed false
    >>
  ]
>> setdistillerparams
<<
  /HWResolution [2400 2400]
  /PageSize [612.000 792.000]
>> setpagedevice


