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INTOO!XJCI'ION 

'!he enacbnent of the Eirlployee FblygraIb Protection Act of 1988 is the 
result of m::>re than 25 years of federal bills, hearings I claims I arrl 
counter-claims. Con;JreSSional opp:>Sition to the use of the polygraph has 
alternata:l between opposition to the use by the United states goverrrrnent for 
intelligence ani counterintelligence purposes and the private use of the 
polygraIit to screen out thieves fran ~ employees arrl applicants. '!here 
has been little eomressional opposition to the use of the polygraph as an 
investigative aid in criminal investigations. 

Although ConJreSSional q:ponents of polygra>h testinoj did obtain SO!OO 

limitations on the use of the polygraIil for counterintelligence screening by 
the U.S. Deparbnent of Defense, followi.rg hearirgs ani studies, arrl other 
restrictive legislation in bills affecti.n;J only the Defense Department, they 
did not succeed in haltin;J its use. '!he utility of polygraph testirg became 
evident in a mnnber of espionage cases exposed in recent years, so Congress 
turned its attention again to the private sector, where labor has incessant-
1 Y lobbied to ban the use of the pol ygra}Xl in commerce and industry. labor 
had obtained legislation favorable to their pJSition in over twenty states, 
and there was licensi.rg of examiners in over thirty states, but the quickest 
way to a ban was national law arrl labor saw the chance of passage for it and 
a host of other labor bills in the 99th arrl 100th CclI"gress. The Employee 
Protection Act of 1988 was but one of labor's many victories in this latest 
session of Con:;Jress. To gain enactment, labor made some compromises, per
mitt:irg p::>lygra~ tests in specific irrlustries, arrl tests relati..rg to ec0-

nomic crimes for businesses, but uroer very restrictive conditions. 'lhe 
resulti..rg legislation has larguage which is extremely confusi..rg. 'Ihe De
part.Ioont of labor which had the unenviable task of writing clear rules of 
conduct in accordance with a poorly worded act, has worked hard at that 
task, arrl within an unreasonable time constraint of 90 days. '!he result is 
a set of rules that becane operative on December 27th, when the law goes 
into effect. However, the rules as issued have not yet met all the require
ments for final rules, includ.irq an ~rtunity for public COI'lUl"el1t after 
publication of the rules in the Federal Register. So we have "interim final 
regulations for the impleJ.Tel1t:ation of the Enployee Polygraph Protection Act 
of 1988." There is provision for COI'lUl"el1ts on the interim rules, COItU1'eI1t 
which must be received by the Depart.Ioont of Labor before Februm:y 27, 1989. 

Persons wishin::J to cc:xrm:mt on these interim final regulations should 
write to Paula V. Smith, Administrator, Wage and Hour Division, U.S. Depart
ment of labor, Roam S-3502, 200 Constitution Avenue, N.W., Washington, D.C. 
20210. Her telephone rrumber is 202/523-8305. later, with the benefit of 
experience in enforc:irg the act, arrl the interpretation of the courts, the 
Depart.Ioont of labor may issue revised rules. Some of the issues that per
plexed writers of the rules are specifically rnentionej in the Labor Depart
ment's text, arrl a:mnent is iIwited on those topics. 

'!he Arrerican R:ll ygra>h Association has decided to publish the law an:! 
the interim final rules of the Deparl:nent of labor because examiners and 
other readers need to have them available as a guide to operations. '!his 
special issue of the journal will be sent to members and subscribers by 
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first class mail. Alren:lments to the rules by the Iabor Department will be 
p..1blished in the law Section of later editions of the journal. 

Extra copies of this edition are available fran the APA Reference 
service, P.O. Box 1061, Severna Park, Maryland 21146 at $10.00 each, post
paid first class mail. 

Editor 

* * * * * * 

PUBLIC lAW 10D-347~ 27, 1988 

EMPlOYEE FOLY(iRMfl FROI'ECI'ION ACf OF 1988 

Public Law 100-347 
lOath Congress 

An Act 

To prevent the denial of enployment awortunities by prohibiting the use of 
lie detectors by eJlt)loyers involved in or affectirg interstate commerce. 1 

Be it enacted by the Senate and House of Representatives of the United 
states of America in Con¥eSS assembled, 

SECTION 1. SlKlR:r =. 
'!his Act may be cited as the "Employee Polygra}:il Protection Act of 1988 11 • 2 

SEC. 2. DEFINITIONS. 3 

As used in this Act: 

(1) a::f.:1MERCE.-~e term IIccmnercel1 has the meaning provided by section 
3(b) of the Fair Iabor standards Act of 1938 (29 U.S.C. 203(b». 

(2) EMPIDYER..--IJhe term "enployer" includes any person acting directly 
or irrli.rectly in the interest of an enployer in relation to an employee or 
prospective enployee. 

(3) LIE DEIECIOR.--'lhe term "lie detector" includes a polygraph, 
deceptograph, voice stress analyzer I psychological stress evaluator I or any 
other similar device (whether mechanical or electrical) that is used, or the 
results of which are used, for the purp:>Se of rerrlering a diagnostic opinion 
reganling the honesty or dishonesty of an iffii vidual. 

(4) FOLYGRAPH.--'Ihe term "polygraphll means an instrument that--

138 

Polygraph 1988, 17(4)



Etp10yee Po1ygraFi> Protection Act of 1988 

(A) records continuously, visually, pernanently, ani sirnultaneous-
1 y charges in cardiovascular, respiratory, am. elect.rcxiennal patterns as 
minimum inst.runentation starrlards i ani 

CB) is used, or the results of which are used, for the purpose of 
rerder1n:J a diagnostic opinion regardi.rg the honesty or dishonesty of an 
irxiividual. 

(5) SE:CRETARY • -'Ihe tenn '1Secret:aIy" means the SecretaI}' of Labor. 

SEC. 3. PROHIBrI'IONS ON LIE DErECroR USE. 4 

Except as provided in sections 7 ani 8, it shall be Wllawful for any employ
er ergaged in or affecting canmerce or in the prcxiuction of goods for 
COIlIl1lE!l:"Ce 

(1) directly or inlirectly, to require, request suggest, or cause any 
employee or prospective eroployee to take or sul:mit to any lie detector test; 

(2) to use, accept, refer to, or inquire ~ the results of any 
lie detector test of any employee or prospective eroployee; 

(3) to discharge, discipline, discriminate against in any rranner, or 
deny ernployrrent or pranotion to, or threaten to take any such action 
against-5 

CA) any employee or prospective employee who refuses, declines, or 
fails to take or sul:::rnit to any lie detector test, or 

(B) any eroployee or prospective employee on the basis of the 
results of any lie detector test; or 

(4) to discharge, discipline, discriminate against in any manner, or 
deny eroploym;mt or prcm:Jtion to I or threaten to take any such action 
against, any employee or prospective employee because--6 

(A) such employee or prospective employee has filed. any complaint 
or instituted or caused. to be instituted any proceedi.n'J UI'rler or related to 
this Act, 

(B) such enployee or prospective employee has testified or is 
about to testify in any sudl. proceed.in;r, or 

ee) of the exercise by such employee or prospective employee, on 
behalf of such employee or another person, of any right afforded by this 
Act. 

SEC. 4. NOl'ICE OF PROl'ECITONJ 

'!he Secretary shall prepare, have printed, arrl distri.lxlte a notice settin':J 
forth excerpts fran, or summaries of, the pertinent provisions of this Act. 
Eadl. employer shall post an:i maintain such notice in conspicuous places on 
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its premises where notices to employees an:) aw1icants to employment are 
customarily posted. 
SEC. 5. AIl'IHORITY OF TIlE SECREI'ARY. 8 

(a) IN GENERAL.--'Ihe Secretary shall-9 

(1) issue such rules ani regulations as many be necessary or appropri
ate to carry out this Act; 

(2) COClperate with regional, state, local, and other agencies, arrl 
COClpeI'ate with an:) furnish technical assistance to employers, lal:xJr organ
izations, am. employment agencies to aid in effectuatin:;J the purposes of 
this Act; arrl10 

(3) nake ilwestigations an::l inspections an:) require the keeling of 
records necessary or appropriate for the administration of this Act. 1 

(b) SUBroENA AIl'IHORITY.-For the p.n:pose of any heari.n;J or investigation 
un::ler this Act, the Secretary shall have the authority contained in sections 
9 and 10 of the Federal Trade Oommission Act (15 U.S.C. 49 and 50). 

SEC. 6. ENFORCEMENJ' rnovrSIONS.12 

(a) CIVIL PENAIIT'IE'l.-

(1) IN GENERAL.--SUbject to paragraph (2), any enployer who violates 
any provision of this Act may be assessed a civil penalty of not more than 
$10,000. 

(2) DETERMINATION OF AMXJNI'. -In detennining the arrount of any penalty 
urrler paragraph (1), the Secretary shall take into account the previous 
record of the person in terms of carpliance with this Act am the gravity of 
the violation. 

(3) COLIECl'ION.-Any civil penalty assessed un:ler this subsection 
shall be collected in the same manner as is required by subse::±ions (b) 
through (e) of section 503 of the Migrant am. Seasonal Agricultural Worker 
Protection Act (29 U.S.C. 1853) with respect to civil penalties assessed 
un:jer subsection (a) of such section. 

(b) INJUNCI'IVE ACITONS BY '!HE SECRETARY. --'lhe Secretary may bring an action 
un:jer this section to restrain violations of this Act. 'Ihe Solicitor of 
I..al:xJr may age.ar for ani represent the Secretary in any litigation brought 
urrler this Act. In any action brought un:jer this section, the district 
courts of the united states shall have jurisdiction, for cause shCMl1, to 
issue tenp:>rary or permanent restrai.nl..n3' orders ani injunctions to require 
c::arplial"lC:e with this Act,13 incl~ such legal or equitable relief inci
dent thereto as may be appropriate, including, but not limited to, employ
ment, reinstatement, p:rcJITDtion, ani the payment of lost wages and benefits. 

(c) PRIVATE CIVIL ACl'IONS.-
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(1) LIABILITY'.-An employer who violates this Act shall be liable to 
the employee or prcspective employee affected by such violation. SUch 
employer shall be liable for sudl leqal or equitable relief as may be appro
priate, incll.Xli.rq, rut not limited to, employment, reinstatement, prarrotion, 
arrl the paynent of lost wages arrl benefits. 14 

(2) CUJRI'.-An action to recover the liability prescribed in paragraph 
(1) may be maintained against the enployer in any Federal or state court of 
canpetent jurisdiction by an ernployee or prcspective enployee for or on 
behalf of sudt enployee, prospective ernployee., arrl other employees or pro
spective errployees similarly situated. No such action may be camrnenced IOClre 
than 3 years after the date of the alleged violation. 15 

(3) OOSIS.-'Ihe court, in its discretion, may allOVl the prevailing" 
party (other than the United states) reasonable costs, including attorneys' 
fees. 

(d) WAIVER OF RIGHIS m:HIBITEIl.--'Ihe rights and procedures provided by 
this Act may not be waived by contract or otherwise, unless such waiver is 
part of a written settlement agreed to and signed by the parties to the 
perrling action or complaint un:ler this Act. 

SEC. 7. EXEMFTIONS.16 

(a) NO APPLICATICN '10 GOVERNMENTAL EMPlOYERS.--'Ihis Act shall not apply 
with respect to the United states Goverrunent, any state or local government, 
or any :political sulxlivision of a state or local goverrunent. 

(b) NATIONAL DEFENSE AND SEaJRITY EXEMFTIOII.--

(1) NATIONAL DEFENSE.--Nothir>:! in this Act shall be =nstrued to 
prohibit the administration, by the Federal GoveITllrel1t, in the perfonnance 
of any counterintelligence function, of any lie detector test to-

(A) any expert or =nsultant urrler =ntract to the Departrrent of 
Defense or any employee of any amtractor of such Departrrent; or 

(8) any expert or consultant urrler =ntract with the Departrrent of 
Energy in connection with the atomic energy defense activities of such 
Department or any employee of any contractor of such Departrrent in connec
tion with such activities. 

(2) SEaJRITY.-Nothir>:! in this Act shall be construed to prohibit the 
administration, by the Federal Govermrent, in the perfonnanc:e of any intel
ligence or counterintelligence function, of any lie detector test to--

CA) (i) any i..rrlividual employecl by, assignej to, or detailed. to, 
the National Security Aqerr:::y, the Defense Intelligence Agency, or the Cen
tral Intelligence Pqe:rr::y, 

(ii) any expert or ronsultant under contract to any such agency,1? 

(iii) any employee of a contractor to any such agency I 
141 

Polygraph 1988, 17(4)



E)Iployee fbl ~ Protection Act of 1988 

(iv) any in:lividual applyirq for a pJSition in any such agency, or 

(v) any intividual assigned to a space where sensitive crYPtolcqic 
infonnation is prcxiuced, prcx:::essed, or stored for any such agency; or1.8 

(B) any e><pert, or consultant (or enployee of such e><pert or 
consultant) un:ler oontract with any Federal GovernIrent departJnerrt, agency, 
or program whose duties involve access to infonnation that has been classi
fied at the level of top secret or designated as beirq within a special 
access program urrler section 4.2(a) of Executive Order 12356 (or a successor 
Executive order) .19 

(e) FBI a:NI'RACl'ORS EXEMPI'ION.-Nothing in this Act shall be construed to 
prohibit the administration, by the Fe:ieral Goverrnnent, in the performance 
of any counterintelligence f'ur"K::tion, of any lie detector test to an employee 
of a oontractor of the Federal &lreau of Investigation of the Depart:rrent of 
Justice who is ergaged in the performance of any work urrler the contract 
with such Bureau. 

(d) LIMITED EXEMPI'ION FOR ONGOING INVFSTIGATIONS.-SUbject to sections 8 
arx:l 10, this Act shall not prohibit an employer from requesting an employee 
to subnit to a polygraph test if-

(1) the test is administered in cormection with an ongoirq investiga
tion involvirq ecx:momic loss or injury to the errployer's business, such as 
theft, embezzlement, misappropriation, or an act of unlawful in::iustrial 
espionage or sabotage;20 

(2) the employee had access to the property that is the subject of the 
investigation: 

(3) the employer has a reasonable suspicion that the employee was in
volved in the incident or activity urrler investigation; and 

(4) the errployer executes a statement, provided to the examinee before 
the tests, that-

(A) sets forth with particularity the specific incident or activi
ty beirg investigated arrl the basis for testirg particular employees; 

(B) is signed by a person (other than a polygraph examiner) au
thorized to le;rall Y bird. the employer, 

(C) is retained by the employer for at least 3 years, arrl 

(D) contains at a minbm.nn--

(i) an identification of the specific economic loss or injury 
to the business of the employer, 

(ii) a stat=ent indicating that the employee had access to 
the property that is the subject of the investigation, arrl 
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(iii) a statement describi..m" the basis of the employer's 
reasonable suspicion that the employee was involved in the incident or 
activity under investigation. 

(e) EXEMPl'I00 FOR SEClJRITY SERVICES.-

(1) TIl GENERAL.-SUbject to paragraph (2) am sections 8 am 10, this 
Act shall not prohibit the use of polygraph tests on prospective employees 
by any private enployer whose primary business purpose consists of providing 
annored car personnel, persormel en:;yaged in the design, installation, an::} 

maintenance of security alann systems, or other mrifonood or plainclothes 
security personnel am whose function includes protection of--

(A) facilities, roaterials, or operations havin:] a significant 
irrqJact on the health or safety of any state or political sub::livision there
of, or the nationa.l security of the United States, as detennined urrler rules 
arrl regulations issued by the SecretaIy within 90 days after the date of the 
enactrrent of this Act, includin:J-.21 

(i) facilities ergaged in the prcduction, transmission, or 
distribution of electric or nuclear IX'Wer, 22 

(ii) public water supply facilities,23 

(iii) shipnents or storage of radioactive or other toxic 
waste materials, arrl24 

(B) currency, negotiable securities, precious cammodities or 
instruments, or propriet:.a1:y info:rmation. 2S 

(2) ACCESS.-'Ihe exenption provided urrler this subsection shall not 
apply if the test is administered to a prospective employee who would not be 
employed to protect facilities, ma.terials, operations, or assets referred to 
in paragraph (1). 

(f) EXEMPI'IOO" FOR J:R.JG SECl.JRITY, mx; 'IHEFT, OR IEUG DIVERSION INVESTIGA
TIOOS.-

(1) TIl GENERAL.-SUbject to paragraph (2) am sections 8 am 10, this 
Act shall not prohibit the use of a polygraph test by any employer author
ized to manufacture, distribute, or dispense a controlled substance listed 
in scha:iule I, II, III, or IV of section 202 of the Controlled Substances 
Act (21 U.S.C. 812). 

(2) 
awly-

ACCESS. -'lhe exemption provided un::ler this subsection shall 

(A) if the test is administered to a prospective employee who 
would have direct access to the manufacture, storage, distribution, or sale 
of any such oontrolled substance; or 

(B) in the case of a test administered to a current employee, if-
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(i) the test is administered in connection with an orgoing 
investigation of criminal or other miscon:luct involving, or p:>tentiall y 
involving, loss or injury to the rranufacture, distribution, or dispensing of 
any such controlled substance by such employer, an:i 

(ii) the employee had access to the person or property that 
is the subject of the investigation. 

SEC. 8. RESTRIcrIooS 00 USE OF EXEMPI'I008.27 

(a) TEST AS Bl\SIS FOR AlJIlERSE EMPlOYMENT =00.-

(1) UNDER CNGOING INVESTIGATIONS EXEMPI'ION.-Except as provided in 
paragraph (2), the exenption under subsection (d) of section 7 shall not 
apply if an employee is discharged, disciplined, denied employment or prorro
tion, or otherwise discriminated. against in any manner on the basis of the 
analysis of a polygraJXl test chart or the refusal to take a polygraph test, 
without additional Sl.lJ.=POrting evidence. '!he evidence required by such 
subsection may serve as additional supJX>rting evidence. 

(2) UNDER ornER EXEMPITONS.-In the case of an exemption described in 
subsection (e) or (f) of such section, the exemption shall not aw1y if the 
results of an analysis of a polygraph test chart are used, or the refusal to 
take a }:X)1ygrcqi1 test is used, as the sole basis upon which an adverse 
employm:mt action described in paragraIil (1) is taken against an employee or 
prospective employee. 

(b) RIGffi'S OF EXAMINEE.-ibe exenptions provided un:::ler subsections (d) I 

(e), ani (f) of section 7 shall not apply unless the requirements described 
in the followID:! paragraphs are met: 

(1) ALL RlASES.-'lhroughout all phases of the test--

(A) the examinee shall be permitted to terminate the test at any 
time; 

(B) the examinee is not asked questions in a manner designed to 
degrade, or needlessly intnIde on, such examinee; 

(e) the examinee is not aske:i any question concerning-_28 

(i) religious beliefs or affiliations, 

(ii) beliefs or opinions regarding racial natters, 

(iii) political beliefs or affiliations, 

(iv) any matter relating to sexual behavior: and 

(v) beliefs, affiliations, opinions, or lawful activities 
regarding unions or labor organizations; and 

144 

Polygraph 1988, 17(4)



Enployee Ibl ygraiXt Protection Act of 1988 

(D) the examiner does :rx>t corrluct the test if there is sufficient 
written evidence by a Iilysician that the examinee is sufferirg fram a medi
calor psycholcqical con:lition or urrlergoi.rq treabnent that might cause 
abnonnal responses durim the actual. testim !base. 29 

(2) PREI'EST HllISE.--IJurim the pretest !base, the prospective 
examinee-

(A) is p:rovide::i with reasonable written notice of the date, time, 
ani location of the test, am. of sudl. examinee's right to obtain arx:l consult 
with leqal COl.UlSel or an errployee representative before each phase of the 
test; 

(3) is infonned in writirg of the na.ture am characteristics of 
the tests arrl of the instruments involved; 

(C) is infonned, in writirg--

(i) whether the testirg area contains a two-way mirror, a 
camera, or any other device through which the test can be observed, 

(ii) whether any other device, incl1.1Cl.im any device for 
recording or IOC>nitorirg the test, will be use:l, or 

(iii) that the employer or the examinee may (with nrutual 
I<ncMledge) nake a recordim of the test; 

(D) is read ani signs a written notice info:rmin:J such examinee--

(i) that the examinee cannot be required to take the test as 
a condition of employment, 

(ii) that any staterrent made durirg the test may constitute 
additional SUHX'rtive evidence for the purposes of an adverse employrrsTt 
action described in subsection (a), 

(iii) of the limitations ilrposed urrler this section, 

(iv) of the legal rights and remedies available to the 
examinee if the polygraph test is not corrlucted in accordance with this Act, 
arrl 

(v) of the legal rights arrl remedies of the employer under 
this Act (includirq the rights of the employer under section 9 (e) (2); arrl 

(E) is provida::l an opp::>rtunity to review all questions to be asked 
durin;) the test arrl is infol1TlE!d of the right to tenninate the test at any 
tilne. 

(3) ACIUAL TESTING FHASE. -IJurim the actual. testim !base, the examin
er does not. ask such examinee any question relevant durin;} the test that was 
not presented in writin;} for review to such examinee before the test. 

145 

Polygraph 1988, 17(4)



Eliployee ",1 ygram Protection /let of 1988 

(4) rosT-'I'EST mASE.-llefore any adverse enployrnent action, the enploy
er shall-

(A) further intervieIN the examinee on the basis of the results of 
the test; an:i 

(8) provide the examinee with-

(i) a written copy of arrj opinion or conclusion ren:lered as a 
result of the test; am 

(ii) a copy of the questions asked during the test alorq with 
the correspording charted responses. 

(5) MAXIMUM NUMBER AND MINIMUM UJRATIOO OF TFSIS.--'Ihe examiner shall 
not con::luct am CClI1'plete IOClre than five lX'lygra(:h tests on a calendar day on 
which the test is given, an:i shall not con::iuct any such test for less than a 
90 minute duration. 

(e) (;UALIFICATIOOS AND REl;PIREMENI'S OF EXAMINERS.--'lhe exenptions provided 
urrler subsections (d), (e), am (f) of section 7 shall not apply unless the 
irrlividual who oon::lucts the polygraph test satisfies the requirements urrler 
the following paragra,ns: 

(1) (pALIFICATIOOS.--'lhe examiner-

(A) has a valid am current license granted by licensing am 
regulatory authorities in the state in which the test is to be coIXlucted, if 
50 required by the state; am 

CB) maintains a :rniniJnum of a $50, 000 lX)Ju or an equivalent aI'OCllUlt 
of professional liability coverage. 

(A) rerrlers any opinion or conclusion regarding the test--

(i) in writin;J an:i solely on the basis of an analysis of 
polygram test charts, 

(ii) that does not contain information other than admissions, 
information, case facts, ani interpretation of the charts relevant to the 
purp::se an:i stated objectives of the test, an:i 

(iii) that does not include any reccmreIXlation concernin:J the 
enployIl"'Ilt of the examinee; am 

(8) maintains all opinions, reports, dlarts, written questions, 
lists, an:i other records relating to the test for a m.ininn.lm pericx:i of 3 
years after administration of the test. 30 

SEC. 9. DISCImURE OF INFORMATIOO. 31 
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Ca) IN GEmRAL.--A person, other than the examinee, may not disclose infor
mation ootained durin:;J a polygraIil test, except as provide:i in this section. 

(b) PERMI'ITED DIscrDSURES.-A polygrap1 examiner may disclose information 
acquiIed frcm a polygraFh test only to-

(1) the examinee or any other person specifically designated in writi.rg 
by the examinee, 

(2) the employer that required the test, or 

(3) any CXJI..trt, governmental agency, arbitrator, or mediator, in accor
dance with due process of law, pursuant to an order from a court of c0mpe
tent jurisdiction. 

(e) DISCInSURE BY EMPLOYER.-An employer (other than an employer descr:ibed 
in subsection (a), (b) I or (e) of section 7) for whom a polygra(il test is 
corxiucted may disclose information from the test on1 Y to--

(1) a p;rson in accordance with subsection (b) ~ or 

(2) a goverrnnental agency, but only insofar as the disclosed informa
tion is an admission of criminal corrluct. 

SEC. 10. EFFECr ON ornER lAW AND AGREEMENrS.32 

Except as provided in subsections Ca), (b) I an:l (e) of section 7, this Act 
shall not preempt any provision of any state or local law or of any negoti
ated collective barga.in.in;J agreement that prohibits lie detector tests or is 
lTOre restrictive with. respect to lie detector tests than any provision of 
this Act. 

SEC. 11. EFFECI'IVE IlI\TE.33 

(a) IN GENERAL.-Except as provided in subsection (b), this Act shall 
became effective 6 months after the date of enactment of this Act. 

(b) RmJlATIONS.-Not later than 90 days after the date of enacbrent of 
this Act, the Secretary shall issue such rules an:l regulations as may be 
necessary or appropriate to carry out this Act. 

A};:proved June 27, 1988. 

Cross Reference Notes: 

1 June 27, 1988/H.R. 1212. 
2 Employee Polygraph Protection Act of 1988. 29 USC 2001 note. 
3 29 USC 2001. 
4 29 USC 2002. 
5 Discrimination, prohibition. 
6 Discrimination, prohibition. 
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7 29 USC 2003. 
8 29 USC 2004. 
9 Regulations. 
10 State am local governments. 
11 Records. 
12 29 USC 2005. 
13 CoUrts, U.S. wages. 
14 Wages. 
15 Courts, U.S. 
16 29 USC 2006. 
17 Contracts. 
18 Classified information. 
19 Contracts. Classified. info:rnation. 
20 FraOO. Espionage. 
21 Public health arrl safety. Defense arrl national security. State arrl 
local governments. 
22 Energy. 
23 Water. 
24 Hazardous materials. 
25 Transportation. 
26 Sea.lrities. 
27 29 USC 2007. 
28 Discrimination, prdllbition. 
29 Health arrl medical care. 
30 Records. 
31 29 USC 2008. 
32 29 USC 2009. 
33 29 USC 2001 note. 

UX;ISIATIVE HISIORY - H.R. 1212 (S. 1904): 

HCXJSE RERJRl'S: No. 100-208 (Comm. on Education an::l labor) an:i No. 100-659 
(camt. of conference). 

SENATE REroRI'S: No. 100-284 acccrrpanyirg S. 1904 (Comm. on labor arrl Human 
Resources) . 

<XNGRESSIOOAL REalRD: 
Vol. 133 (1987): Nov. 4, considered arrl passed House. 
Vol. 134 (1988): Mar. I, 2, S. 1904 considered in Senate. 

Mar. 3, H.R. 1212 considered arrl passed Senate, 
amended, in lieu of S. 1904. 
JWle 1, House agreed to conference report. 
June 9, Senate agreed to conference report. 

WEEKLY o::MPIIATIOO OF FmSlDENI'IAL IXXlJMENI'S I Vol. 24 (1988): J\ll1e 27, 
Presidential stat:errent. 

* * * * * * 
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DEPARIMENr OF IAIDR 
~loyment stan:lal:ds Administration 

Wage arrl Hoor Division 

29 ern Part 801 
AWlication of the ~loyee Polygraph 

Protection Act of 1988, Final Rule [as =rrectedj 

Federal Register, Friday, October 21, 1988, Volume 53, No. 204jRules and 
RegUlations. As corrected in Federal Reclister, October 26, 1988, Volt.llTlE! 53, 
No. 207/Correctians. 

Application of the :Dtployee PolygraIil Protection Act of 1988 
AGENCY: wage am. Harr Division, ESA, I..al:x::lr. 
ACrIOO: Interim final rule; request for c:x:xmnents. 

SUMMARY: '!his dcx::ument provides interim final regulations for the imple:rren
tation of the Employee Pol ygrarn Protection Act of 1988, which was signed 
into law June 27, 1988, and is effective December 27, 1988. 

'!he p.rrpose of the regulations is to provide protection for most 
private-sector employees fran lie detector testirg, either pre-employment or 
during the course of enployment, with certain lilnited exceptions. 

DATES: Effective Date: 'Ihe interim final rule is effective Dec!elTIber 27, 
1988. Arrj exwered enployer, not otherwise exempt, who wishes to use a lie 
detector test after that date will be subject to this interim final rule. 

ComI:Yents: Comments are due on or before February 27, 1989. 

MDRESSES: Submit written COl'l1ll'eI1ts (preferably in triplicate) to Paula V. 
Smith, Administrator, Wage and Hour Division, U.S. Department of I..a1:::xJr, Roam 
S-3502, 200 Constitution Avenue, N.W., Washi.rgton, D.C. 20210. Co.rmrenters 
who wish to receive notification of receipt of corrments are requested to 
include a self-addressed stanped post card. 

EOR FURIHER INFORMM'ION OJNE\CT: Paula V. smith, Administrator, Wage and 
Hour Division, U.S. Deparbnent of labor, Roam 5-3502, 200 constitution 
Avenue, N.W., Wash.in;rt.on, D.C. 20210, [202] 523-8305. Ibis is not a toll
free number. 

I. Background 

On J\ll1e 27, 1988, the Enployee Pol ygrcq::h Protection Act of 1988 (EPPA 
or the Act) was e.nactej into law. EPPA prohibits m::>St private employers 
(Federal, State ani local govemrrent euployers are exerrpted from the Act) 
from usin} any lie detector tests either for pre-ernployment screening or 
durim the course of euployment. In addition, testim by the Federal Gov
ennnent of experts, consultants, or employees of Federal contractors engaged 
in national security intelligence or counterintelligence functions is per
mitted. 'lhe law contains several limited exemptions which authorize 
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p::>lygraIiJ. tests un:ier certain oorrlitions, includin';J: (1) '!he testirg of 
employees who are reasonably suspected of involvement in a workplace inc:i
dent that results in econcrnic loss or injury to the employer's business; (2) 
the testirg of samE! prospective errployees of private anrored car, security 
alann, an::) security guard finns; arrl (3) the testin:J of some current arrl 
prospective employees in finns authoriza:i to manufacture, distribute, or 
dispense controlled. substances. Erlplayers who violate any of the Act I S 

provisions may be assessed civil money penalties up to $10,000. 

While the law pvovides for an effective date six months fram the date 
of enact:roont, it also provides that the Secretary of labor issue appropriate 
regulations !lnot later than 90 days after the date of enactment." Given the 
constraints of tine arrl the starutory marrlate to issue final regulations 
within 90 days of enactment, the Deparbrent of Iabor is publishing this 
final rule on an interim basis, sinaJ.ltaneously invitirg CCl[l1[!EJ1ts from inter
ested parties. After review of the cornrrents, the [)?;parbrent will either 
issue a prc:p:sal or a final regulation, based on the ccmnents receive:!. 

II a Paperwork Reduc:ltion Act 

Recordkeeping requ.i..relrents contained in the regulation (Section 801. 30) 
are being submitted to the Office of Management arrl Budget urxier the provi
sions of the Paperwork Reduction Act of 1980 (PUb. L. 96-511) for review. 

PUblic reporti.n:;J burden for this collection of infonnation is estimated 
to average as follCJNS! 1. (A) Written Notice to Examinee of Polygraph 
Testi.n:;J-5 minutes per respESe; (B) Additional Infonnation in Notice to 
Examinee of Pol ygraIi1 Testi.n:;J for Orl:Joi.n:;J Investigations-1/2 hour per re
sponse, 2. Written Notice to IblygraFi1 Examiner Identifyin:j Persons to be 
Exarnined-5 minutes per respESe, 3. Written Notice of Test Results to 
Examinee Prior to Adverse Action-l minute per response; 4. Record of number 
of tests con:Iucted daily am leIBth of each test-l/2 minute per response, 5. 
Maintenance of test record-l minute per response, (see 29 ern 801.30), 
including the tirre for reviewi.n:;J instructions, searchi.n:;J existing data 
sources, gatheri.n:;J ani maintaini.n:;J the data need.ed, ani completing am. 
revie;vi.n:;J the collection of infonnation. Serrl carrrroonts regardi.n::J this 
burden estiJnate or any other aspect of this collection of infonnation, 
incltldirg suggestions for reducing this burden, to the Office of Infonnation 
Management, U.S. Department of Labor, Room N-1301, 200 Oonstitution Avenue, 
N.W., Washington, D.C. 20210; am. to the Office of Infonnation am. Regulato
ry Affairs, Office of Management an::l Budget, Washington, D.C. 20503. 

III. SUIIIDal:y of RUle 

'!he regulations in this Part are divided into six subparts. subpart A 
contains the provisions generally applicable to covered employers, including 
the requi.re.nent.s relating to the prdlibitions on lie detector use am. the 
posti.n:;J of notices. SUbpart A also sets forth interpretations regardi.n:;J the 
effect of section 10 of the Act on other laws or collective bargaining 
agreerrents. SUbpart B sets forth rules regardi.n::J the statutoI)' exemptions 
fram application of the Act. SUbpart C sets forth the restrictions on 
pol ygraFi1 usage urrler such exenptions. SUbpart D sets forth the 
recordkeeping requirements ani the rules on disclosure of polygraph test 
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infonnation. SU1::part. E deals with the authority of the secretary of labor 
an::i the enforcement provisions urrler the Act. SU1::part. F contains the proce
dures and. rules of practice necessary for the administrative enforcement of 
tile Act. 

ihe DepartInent rret infonnally with outside parties who provided back
grourrl infonnation with respect to the preparation of this rule. Included 
in such meet:irgs Y.Tere representatives of security service oornpanies am 
related trade associations; representatives of retail trade associations; 
representations of the polygraph irrlustry; an::i representatives of trade 
associations involved with controlled substances. Meeti.rgs were also held 
with officials of the Drug Enforc:enent Administration an::i the DepartInent of 
Defense. 

In developi.rg this rule, a rnnnber of issues have been identified ancl 
explored. 'lhe Department has tentatively resolved these issues as described 
below, am. it particularly invites ccxmnents on the followl.rg issues: 

(1) 'Ihe legislative intent as to the scope of the security i.rrlustry 
exemption is not entirely clear on the treat::rr¥mt of employees hired to 
install alanns in or guard ccmnercial or retail establishments an:i residenc
es. We have tentatively concluded that the section 7 (e) (1) (B) exemption 
does not awly to security guard or security alarm finns protectim private 
homes or businesses not primarily en;Jaged in the hanilirq, trading, trans
ferri.rg, or storirq of the assets entnnerated in the statute. '!here is an 
argument, hcMever, that the exerrption should be inteI:preted Il'Ore broadly, so 
as to inclu:ie such employees. If the exemption were so interpreted, it 
appears that virtually all ~loyees in this imustry would be subject to 
pre-employrnent polygraIb tests. SUch an interpretation is not easily recon
ciled with the lamuage of the statute itself, which identifies specific 
types of security work as included within the exeTIption. eonunent is specif
ically invited on the scope of the exemption as provided in Section 801.14. 

(2) The ~ specifically directed the Department to develop 
regulations which would list the types of "facilities, materials, or opera
tions" havin;J a significant inpact on the health or safety of any state or 
political subdivision or the national security. It is evident the legisla
tive intent was to protect the safety arrl health of tile general public. The 
Department has lista:l a number of such "facilities, :rra.terials, or opera
tions" in Section 801.14 (i) . Ccmnents are specifically requested on the 
scope of this list. 

(3) '!he rule broadly interprets the term "p~ive employee" for 
purposes of the security service arrl controlled subst.arK:es exemptions. In 
particular, current employees of the employer, who were initially hired to 
perfonn duties which do not fall within the scope of the exemptions (arrl 
who, therefore, are not subject to pre-enployment polygraph tests), could be 
tested as "prospective errployees" the first tine (only) they are re-assigned 
or prcm:rt:ed to a position with duties that do fall within the scope of the 
exernptions. We have foun:l no pertinent legislative history on this issue. 
We believe, however, that sc:me latitude is necessary in the definition of 
"prospective errployee" for purposes of the exemption, so that current em
ployees of an errployer will not be unfairly disadvantaged, with respect to 
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non--employees, in canpetition for positions Which 
exenption. We believe that this oonstIuction, 
80l.l3(d) an:! 80l. 14 (b) , is reasonable, given 
workplace. 

may be subject to the 
oontained in Sections 
the realities of the 

(4) Except as noted above, the nile nakes no allowances for pre-em
ployment testing to be coroucted after an awlicant is initially hired bY an 
employer. It has been suggested that there are situations in which it is 
not feasible or practical to corxiuct the test prior to the actual hiring 
date ard that it wcW.d be consistent with the purp:::ses of the Act. to permit 
testing subsequent to hirirg in sane circumstances. Ccmnent is invited on 
the question whether it would be consistent with the Act to pennit such 
testi.rg. If so, un::ier what circumstances, ani what would be a reasonable 
pericd (e.g. 1 one day, one week, one rronth) subsequent to hiring in which 
such testing should be pennitted? 

(5) 'lhe nlle interprets the terms lldirect access" ard "accessll differ
ently for purp:::ses of the controlled substances exenption (Section 801.13). 
'lhus, "direct access", which is one of the elements necessary for 
pre-errployment testing, is IOOre narrowly defined. than "access", an element 
required for testing of current employees during an orgoing investigation. 
In the latter case, ho;..rever, the "accessll must be to the specific person or 
property that is the subject of the investigation. '!he Deparbnent believes 
this interpretation is consistent with the statute ard leqislative history. 

(6) 'lhe legislative history of the Act irrlicates Con:JYeSS' intention 
that the controlled substance exenption not be awlicable to truck drivers 
arrl that the exemption extend only to persons or entities registered. with 
the Drug Enforc:en>:mt lIdministration. 1he Controlled SUbstances Act exenpts 
from registration requi.renents c:x:mocm or contract carriers and warehouses 
whose possession of a controlled substance is in the usual course of their 
business. Accordingly, Section 80l.13 (b) (2) excludes employees of CO!IlIOOn 
or contract carriers or public warehouses fran this exemption. 

(7) Inventory shortages are c:x:mron throughout many industries. Sec
tion 801. 12 is interrled to preclude the rrere existence of an inventory 
shortage, in arrl of itself, fran beirg a basis for testirg of current em
ployees since it does not meet the specific incident requirement of the 
exenption. Are the safeguards in the rule sufficient to prevent the rarrlom 
testirg of employees, or classes of employees, on a routine or regular 
basis? 

(8) 'Ihe Act provides several exanples of events which would constitute 
an economic loss or injury for p.1rposes of the on:Joirg investigation exemp
tion, includirg theft, embezzlement, and sabotage. Section 801.12 adds 
other examples, including check-kitirg arrl m:mey-laurrleri.n:;J, which were 
contained in the legislative history. Comment is invited on the question 
whether there are other examples, or other classes of activity, which should 
be irx::luded in the scope of "economic loss" for p.1rposes of this exemption. 

(9) Section 801.14 defines the statutory term "primary business pur
!XJSe" to mean the activity from which 50 percent or lTDre of the employer's 
business incc:me is derived. 'Ihus, at least 50 percent of an employer's 
annual dollar volume of b.lsiness l1IlSt be derived fran the types of security 
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activities within the scope of the exemption in order for the exerrption to 
apply. Would sane altexnative definition of I1prilnary business purpose" 
better effectuate the statutory sdlene, or be nore workable? 

(IO) '!he Act requires tbat irrlividuals nust be given "reasonable 
written notice" of the date, tine, location an::) other informa.tion about a 
polygrap. test. Sections 801. 12 (g) (2) an:i 801(e) (1) (A) define "reasonable" 
as at least 48 hours prior to the examination. Should sc:tTe other mininamt 
time. frane be used to define "reasonable", an:) if so, Why? 

Executive artier 12291 

'!his rule is not classified as a I'majar rule ll \.U};,jer Executive Order 
12291 on Federal RegUlations, because it is not likely to result in: (1) An 
annual effect on the economy of $100 million or lOOre~ (2) a major increase in 
costs or prices for consumers, irrli vidual irrlustries, Fe:ieral, State or 
local goverrnnent agencies, or gecqraphic regions; or (3) significant adverse 
effects on canpetition, enployment, investment, prcx:luctivity, innovation, or 
on the ability of United states-basej enterprises to compete with foreign 
enterprises in domestic or ~rt markets. 'Iherefore no regulatory impact 
analysis is req:uired. 

'!he [):partrnent's detennination that the regulation is not subject to a 
regulatory irrpact analysis is based on the followi.rg: 

(a) 'Ihe Con]ressional BJdget Office estimated the cost for EPPA to be 
$1 million to the Federal Goverrnnent arrl tbat EPPA will have no impact on 
State an:i local governments. 

(b) F\lrt:her, the legislative history on EPPA shows a lack of any 
evidence that internal theft rates are higher in states which prohibit the 
use of p::>lygraph tests. Also, there are no conclusive testi..rlg" studies which 
show that polygraFh testiIq reduces enployee =:rn... 

(c) Section 7 of EPPA permits certain employers to continue to corrluct 
polygraFh testiIq an:i pennits all enployers to request an enployee to take a 
test, un:ier certain corrlitions, when it is administered as part of an ongo
i..rlg" investigation. Consequently, any economic costs due to increased theft 
attributable to the absence of p::>1ygra(i1 testi..rlg" will be minimized. 

(d) llie net enployrrent effect of EPPA will not be significant. As 
enployers tmn to different hiriIq procedures an:i screening ted1niques, 
employment gains in the occupations associated with these alteLnative hiri..rlg" 
procedures will offset any enploylOOl1t lass in the polygraFh testiIq field. 

PreljmjMry Regulatory Flexibility Analysis 

'!he Regulatory Flexibility Act of 1980 requires agencies to prepare 
regulatory flexibility analyses, an::l to develop alternatives whenever pc:lSsi
ble, in drafti..rlg" regulations that will have "a significant economic illlpact 
on a substantial number of small entities." '!he followi..rlg" analysis assesses 
the inpact of these regulations on small entities required by the Act. 

153 

Polygraph 1988, 17(4)



Ellq:>loyee Pol ygrap. Protection Act of 1988 

(1) Reasons Why Action by Peert:::i Is Eeirg Considered 

on June 27, 1988 the Drployee RJlygraIil Protection Act of 1988 was 
enacted into law. '!his Act, which is effective December 27, 1988, generally 
prevents employers ergaged in interstate ccmnerce fran USID;r any lie detec
tor tests, with certain exerrptions, either for pre-employment screenirJ:J or 
dur:in:j the course of enployrrent:. Section 5 of the Act requires the Secre
tary of Labor to pranDJ.lgate such rules am regulations as may be necessary 
to carry out the Act. nils interim final rule is be:in:j issues to illplement 
the Act. 

(2) Objectives of arrl IBgal Basis for Rule 

nils interim final rule is issued p.>rsuant to section 5 of the Ellq:>loyee 
Polygra{i1 Protection Act of 1988. Its oojective is to enable employers and 
polygra{i1 examiners to c:arply with the requirements of the Act, and to 
advise enployees arrl job applicants of the protections afforded by the Act. 

(3) Number of Srrall Entities covered Urner Rule 

nris interim final :rule is applicable to all private sector employers 
engaged in or affectin;J "ccmnerce" or in the prcduction of goods fran 1ICXJlTt

merce" . ihe scope of the term "ccmnerc:e" is ao:x:uued the same meani.n;J as 
provided by section 3 (b) of the Fair Ulbor stan:lards Act of 1938 (29 U.S.C. 
203 (b)). Afproxlitately 6.5 million employers are =vered by these regula
tions, an:i the majority of such employers would be classified as snaIl 
entities. In addition, these regulations contain provisions applying to 
over 3,500 polygrap,. examiners an:i an urrleterrnined numl::er of others who 
administer lie detector-type tests, IOOSt of which are prohibited by the Act. 
It is estimated that nearly all of these examiners are either in:lividual 
practitioners or associated with finns that would be classified as small 
entitles. 

(4) Reoortirg. Recordkeepirg am other Compliance Requirements of the 

1he interim final rule establishes recordkeep:im requirements for 
employers with respect to the maintenance am preservation of records for 
each polygrap. test administered, as well as for each polygraph examiner who 
administers such tests on behalf of employers. 

(5) Relevant Federal Rules IlJplicatirg. OVerlappincr or conflicting 
With the Rule 

ihere is 00 duplication of existi.rg Wage-Hour requirements, nor is 
similar information required by any other Federal agency or statute. 

(6) Differirg cxmlianoe and Recordkeepirg Reqgirements 

ihe language set forth in this interim final regulation closely adheres 
to the requirements il1posed by the larguage of the Act and a~:im 
legislative history. 1he rurdens il1posed by these requ:irelrents on employers, 
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an:! the pol~ examiners used by enployers, are those ~ by statute, 
an:i those necessary to enforce the statute. 

HoweVer, in develq:>i..rg this interim final rule, consideration was given 
to requirirg a st:an:1ard fann for written statenents which employers Im.lSt 
provide to examinees, in certain instances, as a corrlition for administerirg 
polygraIiI tests urder the several eorenptions to the !\ct's general prohibi
tion of such tests. For example, an e:rrployer is required to fuI:nish an 
employee with a written statement settirg the employee's rights un:ler the 
law, prior to administerirg a p:>lygrcq;:h test. It was coocluded that employ
ers, especially small entities, sh.alld have the flexibility to fOrnullate am 
maintain such required written statements in any o:rder or fann deemed IOOSt 
awropriate to their needs, arrl that starrlard fonnats WUJ.ld not be. require:i. 
Ho;vever, to assist such enployers, a sample fannat is set forth in the 1q::p:m
db< to this Part. 

(7) Clarification, Consolidation arrl Sl.rm::?lification of Compliance an::i 
Reportirg Requirements 

As noted above, the recordkeepi.rg requirements in this interim firal 
rule are those ~ by statute, an::i those necessary to detennine a:::rrpli
ance with the Act. Errployers are permitted to use any fannat that :rree.ts 
enforcement arrl canp!iance needs. 

(8) Use of other Stanlards 

Apprq;>riate alternative st.arrlards that wc:W.d ilrp:lse fewer regulatory 
burdens on covered enployers, especially small entities, are not available. 

(9) Exemptions of Small Entities from Coverage of the Rule 

An exemption frcan the requirements of this interim final rule for small 
entities is not permitted by the provisions of the Act. 

Publication as an Interim Final RUle 

Request for Comments 

'!he Secretary has determina:i that the public interest requires the 
ilmrediate issuance of these interim final regulations in order to comply 
with the statutory requirement that regulations be issue::l well in advance of 
the effective date of this Act. Insufficient tine existed since the enact
ment of the EPPA for the Department to issue an irrlepth proposal for ccm
ments, review the CCIlU'I'el"lts, arxl promulgate a final rule in the tiIre provided 
by the !\ct. 

ihe failure to have this rule in place substantially in advance of the 
effective date of the Act (December 27, 1988) would lead to mmecessary, 
unwarranted an:! potentially costly uncertainty on the part of affected 
employers, employees, job awlicants, arxl lX'lygraph examiners, concerni..rg 
the sccpe of the statutory coverage arrl of the exemptions therelll'rler arrl 
conceITling their rights arrl obligations un:ier the Act. 
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l\CCOrdin:j, the Secretary f:in:ls good cause, p.rrsuant to 5 U.S.C. 553 
(b) (3) (B), that prior notioe am public c::cI1Irent are inl>racticable am con
tral:y to the public interest. However,:interested persons are invited to 
suhnit caments on this requl.ation by F'ebruary 27, 1989. Followirq evalua
tion of the ccrnments received, a prop::sa::l rule or a final regulation, rocx:li
fied as necessary, will be pJblished. 

'!his c:icx:mrent was prepared urx:ler the direction an:i control of Paula V. 
Smith, Administrator, Wage an::l Hour Division, Errployment Staniards Adminis
tration, u.s. Deparbnent of I.ahor. 

IDst of SUbjects in 29 CFR Part 801 

Ellployrnent, Investigations, labor, law enforcement. 

Signed at washirqton, D.C., on this 18th day of October 1988. 

Ann kLaughlin, 
Secretary of labor. 

Fred W. AI varez, 
Assistant Secretary for E)rploynent st.an::laros. 

Paula V • Smith, 
Administrator, wage arxl Hour Division. 

Accx:lrcli.n;Jly, Title 29, O'lapter V, of the Ccrle of Federal Regulations is 
arren:led by acldirg a new SUbchapter C consistirq of Part 801 to read as 
follCMS. 

PARr 801-APPLICM'ION OF TIlE DIPWYEE l'OLYGRl\PII mn'ECTICli ~ OF 1988 

Sec. 
801.1 Pw:pose am scope. 
801.2 Definitions. 
801.3 COVerage. 
801.4 Prohibitions on lie detector use. 
801.5 Effec:t on other laws or agreements. 
801. 6 Notice of protection. 
801. 7 Authority of the Secretary. 

801.10 Exclusion for public sector employers. 
801.11 EXemption for national defense and security. 
801.12 EKerrption for enployers c:x:n:h.rt.irg investigations of econanic loss 

or injUlY. 
801.13 Exenption for enployers authorized to manufacture, distribute, or 
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dispense controlled substances. 
801.14 Exerrption for enployers provid.iJg security setVices. 

SUJ:part o-Restrictions on Polygraph usaqe _ EXai¢J.ons 

801. 20 Adverse employment action urxier orgoirg investigation exenption. 
801. 21 Adverse employment action urrler security service arrl controlla:l 

substance E!XE!II'Ptions. 
801. 22 Rights of examinee. 
801.23 QJalifications of arrl requirements for examiners. 

801.30 Reconls to be prese<ved for 3 years. 
801. 35 Disclosure of test infonnation. 

SUJ:part E-Enforcement 

801.40 General. 
801.41 Representation of the Secretary. 
801.32 Civil m::mey penalties-assessI'l'elt. 
801.43 Civil money penalties--payment and collection. 

SUJ:part F-Mui nj strative ProoeediD;Js 

801. 50 l\Wlicability of procedUres an:l rules. 

Procec!ures Rel.a~ to ~ 

801. 51 Written notice of detennination required. 
801.52 COntents of notice. 
801. 53 Request for hearing. 

RUles of Practice 

801.58 General. 
801. 59 Service an::i carprtation of time. 
801. 60 Ccmnenceirent of proceeding. 
801. 61 Designation of record. 
801.62 caption of proceeding. 

Referral for ~ 

801. 63 Referral to Mministrative law Judge. 
801.64 Notice of docketing. 

Procedures Before AcDjnjstrative Law JUCkJe 

801. 66 Consent fimings an:l orner. 
80l. 67 Decision ani Order of Administrative law Judge. 
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Modifications or vacation of Decision and Order of Administrative Law JUdge 

801.68 Authority of the Secretary. 
801.69 Proca::lures for initiatirq review. 
801. 70 Implerrentation by the Secretazy. 
801.71 Filing and service. 
801. 72 Responsibility of the Office of Mrninistrative law Judges. 
801.73 Final decision of the Secretary. 

801. 74 Retention of official record. 
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1Ippendix A-Notice to eKZIIIline 

Authority: Pub. L. 100-347, stat. 646, 29 U.S.C. 2001-2009. 

suq,art A - General 

Bee. 801.1 Puzpose and scope. 

(a) Effective Dec:::ember 27, 1988, the Employee PolygraIil Protection Act 
of 1988 (EPPA or the l\ct) prdllbits IOOSt private employers (Federal, state, 
and local governrrent employers are exenpted fran the Act) from usirq any lie 
detector tests either for pIlM:!Illployment screerri.rv;J or during the course of 
employment. Polygrar:h tests, but not other types of lie detector tests, are 
pennitted urrler limited circumstances subject to certain restrictions. 'Ihe 
pw:p:::lSe of this part is to set forth the regulations to carry out the 
provisions of EPPA. 

(b) The regulations in this part are divided into six subparts. 
suq,art A contains the provisions generally applicable to covered errployers, 
iocluc:li.n;J the requirements relati.rq to the prohibitions on lie detector use 
ani the postin:; of notices. suq,art A also sets forth interpretations 
regardi.rg the effect of section 10 of the Act on other laws or collective 
bargainin:; agreements. SUbpart B sets forth rules regardin:; the statutory 
exemptions from awlication of the Act. SUbpart C sets forth the 
restrictions on polygraph usage Ull:ler sudl exenptions. SUbpart D sets forth 
the reoordkeepin:; requirenents ani the rules on the disclosure of polygra!il 
test infonnation. SUbpart. E deals with the authority of the Secretary of 
I.ab:>r an:i the enforcement provisions Ull:ler the Act. SUbpart F contains the 
proce1ures an:i rules of practice necessary for the administrative 
enforcement of the Act. 

sec. 801.2 Definitions. 

For p.rrpcses of this part: 

(a) "Act" or "EPPA" means the Enployee PolygraIXt Protection Act of 
1988 (Pub. L. 100-347, 102 stat. 646, 29 U.S.C. 2001-2009). 
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(b) (1) ihe tenn "c:cnurerce" has the neaning provided in section 3 (b) of 
the Fair labor stan:laros Act of 1938 (29 U.S.C. 203(b)). As so defined, 
"carrmercel

' means trade, cx:xmvarce, transp:>rtation, transmission, or 
camrunication am:>n::J tile several states or between any state and any place 
CXItside thereof. 

(2) '!he term "state" means any of the fifty States and the District. of 
Colmnbia arrl. any Territory or possession of the United States. 

(e) 1he tenn "employerll means any person actirq directly or in:lirectly 
in the interest of an employer in relation to an employee or prospective 
errployee. A polygra{i1 examiner either employed for or whose services are 
retai.ne:i for the sole purpc.se of administerirq polygraph tests ordinarily 
would not be deemed an "employer" with. respect to the examinees. 

(d) (1) 'Ihe term "lie detector" means a polygraph, deceptograph, voice 
stress analyzer, psycholog-ical stress evaluator, or any other similar device 
(whether mec:hanical or electrical) that is used, or the results of which are 
used, for the purpose of ren::lerirq a diagnostic opinion reg'arding the 
honesty or dishonesty of an inii vidual. 

2) '!he term "lie detector" does not include medical tests used to 
detennine the presence or absence of controlled substances or alcohol in 
bcx:tily fluids. Also not included in the definition of "lie detector" are 
written or oral tests coom:mly referred to as "honestyll or "paper and. 
pencil" tests, machine-scored or otherwise. 

(e) '!he term "polygraP1l1 means an instnnnent that-

(1) Records continuously, visually, pennanently, an::! simultaneously 
cha.rqes in cardiovascular, respiratory, ani elect.ro:iermal patterns as minimum 
instrumentation st:an:iards; ani 

(2) Is used, or the results of which are used, for the p.upose of 
rerrlering a diagnostic q>inion regarding the honesty or dishonesty of an 
irxtividual. 

(f) '!he tenns ''manufacture'' , "dispense" , "distrilJute" , ani "deliver" 
have the neaning set forth in the Controlled SUbstances Act, 21 U.S.C. 802. 

(g) ihe tenn "Secretary" Ireal1S the Secretary of I..alxJr or authorized 
representative. 

(h) "Elrployrrent starrlard.s Administration" Ireal1S the agency within the 
Depart:n¥:mt of I..alxJr, which includes the Wage ani Hour Division. 

(i) ''Wage arrl Hour Division" Ireal1S the organizational unit in the 
Enployment stan:laros lIdministration of the Departloont of labor to which is 
assigned primarily responsibility for enforcerrent arrl administration of the 
Act. 

(j) 
Division, 

"Administrator" Ireal1S the Administrator 
or authorized representative. 
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Sec. 801.3 Ooveraqe. 

Arrj enployer ergaged in or affecti.n:J ccrrmerce or in the prcduction of 
goc:rls for cxmnerce is subject to the provisions of the Act, unless otherwise 
exenpt p.rrsuant: to section 7 of the Act an:! Sections 801.10 through 801.14 
of this part. 

Sec. 801.4 Prohibitions on lie cSetector use. 

Section 3 of EPPA provides that, unless otherwise exerrpt p.rrsuant: to 
section 7 of the Act and Sections 801.10 through 801.14 of this part, 
=vered enq:>loyers are prchibited fran: 

(a) Requiring, requesting, suggesting or causing, directly or 
iIYlirectly, any employee or prospective employee to take or submit to a lie 
detector test; 

(b) Usi.n:J, acceptirg, or inquirirg about the results of a lie detector 
test of a:rry enq:>loyee or prospective enq:>loyee; an:! 

(e) Dischargirg, discipli.nin;r, discriminatirg against, denying 
employne:nt or prc&TOtion, or threaten.irq any eJlt)loyee or prospective employee 
to take such action for :refusal or failure to take or sutanit to such test, 
on the basis of the results of a test, for filirg a canplaint, for 
testifyirg in any proceedi..rg, or for exercisi.n;J any rights afforded by the 
Act. 

Bee. 801.5 Effect on other laws or agrements. 

(a) Section 10 of EPPA provides that the Act, except for subsec:tions 
(a) I (b), and (e) of section 7, does not preeIrpt any provision of a state or 
local law I or any provision of a collective bargai.nirJ;J agreerrent, that 
prohibits lie detector tests or is mJre restrictive with respect to the use 
of lie detector tests. 

(b) (1) This provision applies to all aspects of the use of lie detector 
tests, including procedural safE<JUards, the use of test results, the rights 
arrl rene:lies provided examinees, arrl the rights, remedies, arrl 
responsibilities of examiners ani employers. 

(2) For exanple, if the state prchibits the use of polygraphs in all 
private enq:>loyIOOllt, polygraID examinations muld nat be corducted pursuant 
to the limited exe:rrptions provided in the Act; a collection bargaining 
agreerrent that provides greater protection to an examinee would awly in 
addition to the protection provided in the Act; or IfK)re strin::.Jent licensin::.J 
or borrlirg requirements in a state law would awly in addition to the 
Federal borrlirg requirement. 

(3) On the other han::I, irdustry exenptions an:! awlicable restrictions 
t:hereon, provided in EPPA, would pre.ertpt less restrictive exemptions 
established by state law for the same irdustry, e.g., rarrlarn testin::.J of 
current enq:>loyees in the drug irdustry nat prchibited by state law but 
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limited by this Act to tests administere::l in connection with orqairg 
investigations . 

(e) EPPA does not ~e the ability of state an:! local governrnerrts to 
enforce existirg stab.ltes or to enact subsequent legislation restrictirg the 
use of lie detectors with respect to p,lblic enployees. 

(d) Not.hirg in section 10 of the Act restricts or prohibits the Federal 
Government fran administerirg lX'1ygra(il tests to its CMI1 errployees or to 
experts I consultants, or employees of oontractors, as provided in 
subsections 7(b) an:! 7(e) of the Act, an:! Section 801.11 of this part. 

sec. 801.6 Notice of protection. 

Every enployer subject to EPPA shall post an:! keep posted on its 
premises a notice explainirg the Act, as prescribed by the Secretary. SUch 
notice must be posted in a praninent arrl conspicuous place in every 
establislnrent of the enployer where it can readily be observed bY enployees 
an:i applicants for errployment. Cq:lies of such notice may be obtained from 
local offices of the Wage and Hour Division. 

Bee. 801.7 AUthority of tile Secretary. 

(a) Pursuant to section 5 of the Act, the Secretary is authorized to: 

(1) Issue such rules an::l re:JUlations as may be necessary or 
appropriate to carry out the Act; 

(2) Cooperate with re::rional, state, local, arrl other agencies, arrl 
cooperate with arrl furnish tedmical assistance to employers, labor 
organizations, am errployment agencies to aid in effectuatirg the prrposes 
of the Act; an:i 

(3) Make investigations arrl inspections as necessary or appropriate, 
through complaint or otherwise, includirg inspection of such records (an:i 
copyirg or transcription thereof), questionirg of such persons, and 
gatheri.n;J such info:rI\'a.tion as deemed necessary to determine compliance with 
the Act or these regulations; and 

(4) Require the keepi.n;J of records necessary or awropriate for the 
administration of the Act. 

(b) Section 5 of the Act also grants the secretary authority to issue 
subpoenas requirirg the a~ and testiIrony of witnesses or the 
prcduction of any evidence in connection with any investigation or heari.n;J 
tm:ier the Act. '!he Secretary ma.y administer oaths, examine witnesses, and 
receive evidence. For the p.n:pose of any investigation or hearirg prmrided 
for in the Act, 'the authority contained in sections 9 and 10 of the Federal 
Trade c::amri.ssion Act (15 U.S.C. 49, 50), relatirg to the atten:::lance of 
witnesses and the prcxiuction of books, papers, and docLnnent:s, shall be 
available to the SecretaJ:y. 
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(c) In case of disobedience to a subpoena, the Secretal:y ll'ay invoke 
the aid of a unite:i states District Court which is authorized to issue an 
order requirID] the person to obey such subpoena. 

(d) Arr:l person may report a violation of the Act or these regulations 
to the Secretary by advisirg any local office of the Wage an:i Hour Division, 
Errployment starxiards Administration, u.s. Depart:ne1t of labor, or any 
authorized representative of the Administrator. '!he office or person 
receiving such a report shall refer it to the appropriate office of the Wage 
am. Hour Division, Enployment starxiards Administration, for the I"e3'ion or 
area in which the reported violation is alleged to have cx:x::urred. 

(e) 'lbe Secretary shall 00lXiuct investigations in a manner which, to 
the extent practicable, protects the confidentiality of any complainant or 
other party who provides infonnation to the Secretal:y in gcx::d faith. 

(f) It is a violation of these regulations for any person to resist, 
oppose, impede, intimidate, or interfere with any official of the Oepart:rrent 
of labor assigned to perform an investigation, i..ns}::ect.ion, or law 
enforcement function pursuant to the Act. durirg the perfonnance of such 
duties. 

SUI:part B - EXeoptions 

sec. 801.10 Exclusion for public sector arployers. 

(a) Section 7(a) provides an exclusion from the Act's coverage for the 
United states Government, any state or local government, or any political 
sul::xlivision of a state or local governIllIDt, actin;J in the capacity of an 
employer. 'Ibis exclusion from the Act also exterxis to any interstate 
governmental agency. 

(b) '!he term ''United states GoverJlllel1t" ueans any agency or 
instnnnentality, civilian or military, of the executive, lE!I:Jislative, or 
judicial branches of the Federal Government, arrl includes irrleperrlent 
agencies, wholly-owned government corporations, ani nonawrcpriated furrl 
instrumentalities. 

(e) 'Ibis exclusion fram the Act applies only to the Fa::leral, state, arrl 
local government entity. It does not exterrl to contractors or 
l101'XJOVernrrental agents of a government entity. 

sec. 801.11 ExeIIq>tion for national defense and security 

(a) The exenptions all""ID] for the administration of polygra!'h tests 
in the foll""ID] paragrajils (b) through (e) of this section awly only to 
the Federal GoIrerment; they do not all"" private enployers/=ntractors to 
administer such tests. 

(b) Section 7 (b) (1) provides that nothin:! in the Act shall be constnled 
to prd1ibit the administration of any lie detector test by the Fa::leral 
Government, in the performarx::e of any counterintelligence function, to any 
expert, consultant or errployee of any contractor to the Department of 

162 

Polygraph 1988, 17(4)



Errployee Pblygra,n Protection Act of 1988 

Defense: or the Depart::nent of Energy, in connection with the atomic energy 
defense activities of such Depart::nent. 

(e) Section 7 (b) (2) (A) provides that nothin:j in the Act shall be 
constnIed to prchibit the administration of aTrI lie detector test by the 
Federal Goverranent, in the perfonrance of any intelligence or 
COW1terintelligen:::e function of the National SecUrity lY;Jercy, the Defense 
Intelligence Age:rcy, or the Central Intelligence 1v;Jercy I to any inll vidual 
employe:l by, assigned to, or detaile:i to any such agency; or any expert or 
consultant under contract to aIrI such agency; or aIrI euployee of a 
contractor to such agency; or any in:lividual applyirg for a pa:;ition in any 
such agency; or any in::iividual assigned to a space where sensitive 
cryptolcqic information is prcxluced, processed, or stored for any such. 
agency. 

(d) Section 7 (b) (2) (E) provides that nothin:j in the Act shall be 
construed to prohibit the administration of any lie detector test by the 
Federal Goverrnnent, in the perfonnance of any intelligence or 
CXJI..1I1terintelligence ftmction, to any expert, or oonsultant (or employee of 
such expert or consultant) \.1J"der contract with any Federal GoVerrnnent 
depart:ITent, agency, or prcqram whose duties involve access to information 
that has been classified at the level of top secret or designated as bei.rg 
within a special access p:rcg:ram urrler section 4.2 (A) of Executive Order 
12356 (or a suooessor EXecutive Order). 

(e) Section 7 (e) provides that nothing in the Act shall be construed to 
prohibit the administration of aIrI lie detector test by the Federal 
Government, in the perfonnance of any cotmterintelligence function, to any 
employee of a contractor of the Federal Bureau of Investigation of the 
Department of Justice who is ergaged in the performance of any work \.lJ'rler a 
contract. with the Bureau. 

(f) "Counterintelligenceu for purp:lS9S of the above paragraIils means 
infonna.tion gathered an:! activities corrlucted to protect against espionage 
an:! other clam.estine intelligence activities, saOOtage, terrorist 
activities, or assassinations corrlucted for or on behalf of foreign 
goverrnnents, or foreign or domestic organizations or persons. 

(g) Lie detector tests of persons described in the above paragraphs 
shall be administered in accordance with awlicable Depart::Ioont of Defense 
directives an:) regulations, or other regulations an:) directives governi.nJ 
the use of such tests by the United states Government, as applicable. 

sec. 801.12 ElrBDption for _layers CC>11ducting investigations of econanic 
loss or injury. 

(a) Section 7 (d) of the Act provides a limited exerrption from the 
general prohibition on lie detector use in private employment setti.n;Js for 
employers a:n:iuctirg orgoirg investigations of economic loss or injury to 
the employer's business. An e:rrployer may request an employee, subject to 
the corditions set forth in sections 8 an:) 10 of the Act am. Sections 
801.20, 801.22, 801.23, an:) 801.35 of this part, to submit to a polygrat:h 
test, but no other type of lie detector test, only if-
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(1) '!he test is administerecl in cxmnection with an orqoim 
investigation involvil'g econcmic loss or injury to the employer's business, 
such as theft, embezzlenent I mi.sawroPriation or an act of irrlustrial 
espionage or sabotage; 

(2) ~ employee has access to the property that is the subject of the 
investigation ; 

(3) '!he errployer has a reasonable susplclon that the employee was 
involved in the i.nc:ident or activity un:ler investigation; 

(4) '!he employer provides the examinee with a statement, in a larguage 
un::ierstcx:d. by the examinee, prior to the test which fully explains with 
particularity the specific incident or activity bein;J investigated ani the 
basis for testi.n:;J particular errployees arrl which contains, at a minimum: 

(i) An identification with particularity of the specific economic loss 
or injury to the business of the employer; 

(ii) A stateroont specifically describinJ the employee's access to the 
property that is the subject of the investigation; 

(iii) A statement describi.n;J in detail the basis of the employer's 
reasonable suspicion that the entJ10yee was involved in the incident or 
activity un:ier investigation; ani 

(iv) Signature of a person (other than a polygraph examiner) authorized 
to logall Y bird the employer; ani 

(5) ~ employer retains a copy of the stateIrerrt described in paragraph 
(a) (4) of this section for at least 3 years and makes it available for 
inspection by the Wage and Hour Division on request. (See Sec. 801.30(a).) 

(b) For the exeuption to awly, the con:Ution of an "orgoi.rg 
investigationll must be net. As used in section 7 (d) of the Act, the orgoing 
investigation must be a specific incident or activity. 'lhus, for exanple, 
an employer nay not request that an E!I1ployee or employees suhnit to a 
polygrciItl test in an effort to determine whether or not any thefts have 
=rred. SUch rardam testing bY an employer is specifically precluded bY 
the Act. Further, by lirniti.rg the exerrption to a specific incident or 
activity, an employer is precluded fran usi.rg the exerrption in situations 
where to so-called "orgoirg investigationll is continuous. For example, the 
fact that items in inventoty are frequently missing fran a warehouse would 
not be a sufficient basis for administering a polygraph test. Even if the 
errployer can establish that unusually high all'lCIUJ1t:s of inventoty are missing 
fran the warehouse in a given ronth, thus, in am of itself, would not be a 
sufficient basis to meet the specific incident requirerN:mt without evidence 
of intentional wror<jdoing. l\dministering a polygraph test is such 
cira..mstances, without identification of a specific incident or activity am 
a "reasonable suspicion that the employee was involved II would amc:xmt to 
little Il'Ore than a fishirJ;J expedition. 
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ee) (1) 'lhe tenn "econanic loss or injury to the errployer's businessll 

includes losses or injuries resultirg fran theft, errDe.zzlement, 
misappropriation, in::lustry espionage or sabotage. ihese example, cite:l in 
the Act, are inten::led to be illustrative an:1 not exhaustive. other specific 
incidents which ¥.UJ.l.d tooet the econcrrlc loss or injury requirenent include 
check-kitirg, m::mey laun:lerirg, or the misappropriation of confidential or 
trade secret infonnation. Similarly, instances such as theft from property 
managed by an employer, or property held by an errployer as a fiduciary or 
custcx:lian, woo.ld neet the required injury starrlard. 

(2) '!he econcrnic loss IYRJ.St result fran intentional wrorgdoirg. thus, 
losses which would not serve as a basis for the administration of a 
polygrap. test include those awarently unintentional losses stemring from a 
truck, car, workplace or other similar type accidents. Arr:i econanic loss 
incident to lawyer union or employee activity also would not satisfy this 
requirenent. 

(3) It is the business of the employer which must suffer the economic 
loss or injury. '!hus, a theft canmitted by one employee. against another 
employee of the same employer would not satisfy the requirement. 

(d) While nothin:j in the Act prOOibits the use of Jredical tests to 
determine the presence of cxmtrolled substances or alcohol in bcrl.il Y fluids, 
the section 7 (d) exenption does not pennit the use of a polygraph test to 
learn whether an employee has used drugs or alcohol, even where such 
possible use may have contributed to an econanic loss to the errployer (e. g. , 
an accident involvin;J a cx:xnpany vehicle) • 

(e) Section 7 Cd) (2) provides that, as a corrlition for the use of the 
exemption, the employee l11.lSt have had ac:x:ess to the property that is the 
subject of the investigation. 

(1) 1he 'WOrd "acx:::ess", as used in section 7 Cd) (2), refers to the 
opportunity which an employee had to cause, or to aid or bet in causin;J, the 
specific econcanic loss or injury urrler investigation. '!he tenn "ao::ess", 
thus, includes IrOre than direct or (ilysical contact duri.rq the course of 
employment. For example, all employees W"Orkirg in or with authority to 
enter a warehouse storage area have lIac:x:ess" to the property in the 
warehouse. All employees with the canbination to a safe have "access" to 
the property in a lockecl safe. Errployees also have "accessll who have the 
ability to divert p::ssession or otherwise affect the disp:lSition of the 
property that is the subject of investigation. For example, a b::lokkeeper in 
a jewelry store with access to inventory reo::n:ds may aid or abet a clerk who 
steals an expensive watch by rerocwi.rq the watch from the employer's 
inventory records. In such a situation, it is clear that the b::lokkeeper 
effectively has "access" to the property that is the subject of the 
investigation. 

(2) As usej in section 7(d) (2), "Property" refers to specifically 
identifiable property, bIt also includes such things of value as security 
ccrles and carp.lter data, and proprietary financial or technical infonnation 
which by its availability to competitors or others waJld cause. econanic hann 
to the ",,!,loyer. 
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(f) (1) As use:! in section 7 (d) (3), the tern "reasonable suspicion" 
refers to an cl:servable, artiallable b:isis in fact which irxlicates that a 
particular employee. was involved in, or responsible for, an econamic loss. 
'!hus, for exanple, access in the sense of p:!SSible or pXential <JIP)rtunity, 
starrling alone, does not constitute a basis for "reasonable suspicionll • 

Information fran a cx:rworker, or an errployee's behavior, demeanor, or 
oorrluct may be factors in the basis for reasonable suspicion. Likewise, 
inconsistencies between facts, claims, or statements that surface during an 
investigation can serve as a sufficient basis for reasonable suspicion. 
while access or opportunity, st.arrli.rg alone, does not constitute a basis for 
reasonable suspicion, the totality of circumstances surrourrling the access 
or opp:>rtuni.ty (such as its unauthorized or mrusual nature) may constitute a 
factor in determining whether there is a reasonable suspicion. 

(2) For example, in an investigation of a theft of an expensive piece 
of jewelry, an employee authorized to open the establistunent' s safe no 
earlier than 9:00 a.m., in order to place the jewelry in a wirxicM display 
case, is observed openi.rq the safe at 7:30 a.n. In such a situation, the 
openi.rq of the safe by the employee one arrl one-half hours prior to the 
specified time may serve as the basis for reasonable suspicion. On the 
other harrl, in the exarrple given, if the employer askecl the employee to 
bring the piece of jewelry to his or her office at 7:30, arrl the employee 
then opened the safe arrl reJX>rted the jewelry missing, such access, starrling 
alone, W'OUld not constitute a basis for reasonable suspicion that the 
employee was involved in the incident. 

(3) The enployer has the b.rrden of establishing that the specific 
irrlividual or irxlividuals to be tested are "reasonably suspected" of 
involvement in the specific econanic loss or injury for the requirement in 
section 7 (d) (3) to be met. 

(g) (1) As discussed in para~ (a) (4) of this section, section 
7(d) (4) of the Act sets forth what infonration, at a m.iniJnum., URlSt be 
provided to an employee if the employer wishes to clam the exemption. 

(2) The statement required un:ler para~ (a) (4) of this section must 
be received by the arployee at least 48 hours prior to the time of the 
examination. ibis will provide the employee with adequate pre-test notice 
of the specific incident or activity being investigated arrl afford the 
employee sufficient time prior to the test to obtain arrl consult with legal 
counsel or an employee representative. 

(3) The statement to be provided to the enployee must set forth with 
partiallarity the specific incident or activity being investigated arrl the 
basis for testing particular enployees. lIoWeVer, section 7(d) (4) (A) 
requires specificity beyorD the mere assertion of general statements 
~ econanic loss, employee access, am reasonable suspicion. For 
exanple, an employer's assertion that an expensive watch was stolen, an:i 
that the enployee had access to the watch am is therefore a suspect, would 
not IOOet the ''with partiallarity" criterion. If the basis for an employer's 
requesting an enployee (or enployees) to take a polygra!iJ. test cannot be 
artiallated, am reduced to writing, then the starrlard would not be net. 
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'Ihe identity of a co-worker or other irrlividual providing infonnation used 
to establish reasonable suspicion need not be revealed in the statement. 

(4) It is further requiIed that the statement provided to the examinee 
be signed by a persoo authorized to legally bim the enployer. The stardal:d 
would not be net if the person signi.n:J the statement is not authorized to 
legally bim the enployer, and aa=ord:ingly the exenption ..,.ud not awly in 
such a case. 

(h) 1'1:>1 ygra!i> tests administered ..,rsuant to this exenption are 
subject to the limitations set forth in sections 8 an:i 10 of the Act, as 
discussed in Sections 801. 20, 801. 22, 801. 23, ani 801. 35 of this part. As 
p:rovided in these sections, the exerrptian will aw1y only if certain 
requirements are net. Failure to satisfy any of the specified requirements 
nullifies the statutory authority for polygraIil test administration and may 
subject the employer to the assessment of civil ltPIleY penalties and other 
remedial actions, as provided for in section 6 of this Act (see SUbpart E, 
Section 801.42 of this part). 'Ihe achninistration of such tests is also 
subject to state or local laTHS, or collective bargai.nin';J agreements, which 
may either prOOibit lie detector tests, or contain rrore restrictive 
provisions with respect to polygraIil testin:J. 

Section 801.13 ExEIIption for eoployers autllorized to manufacture, 
distril::ute, or dispense controlled substances. 

(a) Section 7 (f) provides an exenption fran the Act's general 
prohibition reqard.i.n:J the use of polygraI:tl tests for errployers authorize:i to 
manufacture, distribute, or dispense a controlled substance listed in 
schedule I, II I III, or IV of section 202 of the Controlled SUbstances Act 
(21 U.S.C. 812). ihis exenptioo pennits the administration of polygra!i> 
tests, subject to the oorxlitions set forth in sections 8 an:i 10 of the Act 
an:i Sections 801.21, 801.22, 801.23, an:i 801.35 of this part, to: 

(1) A prospective enployee who ..,.ud have 
manufacture, storage, distribution, or sale of 
substance; or 

direct access to the 
any such controlled 

(2) A current enployee if the followin:J corditions are met: 

(i) '!he test is administered in connection with an orgoirg 
investigation of criminal or other miscorrluct involvirg, or p:Jtentially 
involvirg, loss or injury to the manufacture, distribution, or dispensirg of 
any such =ntrolled substance by such enployer; and 

(ii) '!he elll)loyee had access to the person or property that is the 
subject of the investigation. 

(b) (1) '!he tenns ''manufacture'', lIdistrihute", "distribution", 
"dispense", "storage", an:i "salell , for the pn:p::ses of this exemption, are 
=nstrued within the neanin:J of the Controlled SUbstances Act (21 U.S.C. 801 
et §§g.), as administered by the Drug Enforcement lIdministration (DEA), U.S. 
Department of Justice. 
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(2) 1he exenption in section 7 (f) of the Act applies only to errployers 
who are authorized by DFA to manufacture, distribute, or dispense a 
oontrolled substance. Section 302 of the Controlled SUbstances Act (21 
U.S.C. 822) requires every person who manufactures, distributes, or 
dispenses any controlled substance to register with the Attorney General 
(i.e., with DEA). CcrrIoon or contract carriers arrl warehouses whose 
p::>SSeSSion of the oontrolle:l substances is in the usual course of their 
business or errployment are not required to register. Since this exeuption 
is :interrled to apply only to errployees an:i prospective errployees of persons 
or entities registered with DEA, am. is not interrled to apply to truck 
drivers enploye:l by persons or entities who are not so registered, it has no 
application to employees of ccmoon or oontract carriers or p..lblic 
warehouses. Truck drivers arrl warehouse enployees of the persons or 
entities registered with DFA arrl authorized to m:mufacture, distribute, or 
dispense oontrolled substances, are within the scope of the exenption where 
they have direct access or access to the controlled. substances, as discussed 
helCM. 

(e) In order for a polygram examination to be perforned, section 7 (f) 
of the Act requires that a prospective errployee have "direct accessll to the 
oontrolled substance(s) manufactured, dispensed, or distributed by the 
employer. Where a current employee to be tested as a part of an ongoing 
investigation, section 7 (f) requires that the employee have lIaccess" to the 
person or property that is the subject of the investigation. 

(1) A prospective errployee would have "direct access l1 if the position 
beirq awlied for has responsibilities which inclu:le oontact with or which 
affect the disposition of a controlled substance, including participa.tion in 
the process of obtainirx], d i spmsin;J, or ot.herwise distributing a controlled 
substance. '!his includes contact or direct involvement in the rranufacture, 
storage, testing, distribution, sale or dispensing of a o:mtrolled substance 
arrl may include, for exanple, pa.ckaging, repackaging, ordering, licensing, 
shiwing, receiving, takin;J inventory, providitg security, prescribin;J, arrl 
han::lling of a o:mtrolled substance. A prospective employee would have 
"direct access" if the descriJ:::le1 jab duties would give such person access to 
the prcrlucts in question, whether such employee would be in physical 
proximity to controlled substances or erqaged in activity which would permit 
the errployee to divert sudl substances to his or her possession. 

(2) A current employee would have "access" within the meaning of 
section 7 (f) if the employee had access to the spec:ific person or property 
which is the subject of the on-going investigation, as discussed in Section 
801.12(e) of this part. 'lhus, to test a current employee, the employee need 
not have had "direct" access to the controlled substance, but may have had 
only infrequent, raman, or opportunistic access. SUch access would be 
sufficient to test the employee if the employee could have caused, or could 
have aided or abetted in causing, the loss of the spec:ific property which is 
the subject. of the investigation. In addition, a maintenance worker in a 
drug warehouse, whose jcb duties include the cleaning of areas where the 
controlled substances which are the subject. of the investigation were 
present, but whose jcb duties do not include the han::lling of controlled 
substances, would be deem:d. to ahve "access", but normally rot "direct 
access", to the oontrolled SUOOtances. On the other bani, a drug warehouse 
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truck loader, whose joo duties include the harxUirg of outgoirg shi~ 
orders which cx:>ntain controlled substances, would have "direct. access" to 
such =ntrolled substances. A);ilannacy clepartIrerrt in a supennarket is 
another CCIl'Il'OC>J1 situation whidl is useful in illustratin;J the distinction 
between "direct. access" arxl "accessll

• store persormel recelVI.rg 
};ilarrnaceutical orders, i.e., the IDarmacist, {tlarmacy intern., an:l other such 
employees workirg in the ~cy clepartIrerrt, wcW.d ordinarily have lldirect 
access" to ex>ntrolle::l substances. other store personnel whose job duties 
an::! responsibilities do not :include the han:Uin:j of =ntrolled substances 
but who had occasion to enter the );ilannacy departJrent where the controlled 
substances whidl are the subject of the investigation were stored, such as 
mai.ntenanc:le personnel or Iflarmacy cashiers, would have "accessll

• Certain 
other store persormel whose joo duties do not pennit or require entrance 
into the pharrracy department for any reason, such as produce or meat clerks, 
checkout cashiers, or baggers, would not ordinarily have "access" of any 
type. In the case of lldirect. access", the prospective ertq)!oyee's access to 
controlled substances would be as a part of the manufacturirg, dispensin;} or 
distribution proc:ess, while a a.rrrent employee's "access" to the oontrolled 
substances which are the subject of the investigation need. only be 
opportunistic. 

Cd) 1he term "prospective employee", for the p;.rposes of this section, 
includes a a.rrrent employee 'Who presently holds a position which does not 
entail direct access to controlled substances, an:i therefore is outside the 
scope of the exenption's provisions for preemployment polygraph test.in:J, 
provided the employee has applied for arrl is bei.rg considera:1 for transfer 
or p:rcmJtion to another position which entails such direct access. For 
excurple, an office secretary may awly for prc:arotion to a position in the 
vault or cage areas of a dnlg warehouse, where controlled substances are 
kept. In such a situation, the current employee would be deemed a 
"prosr;:ect.ive employee II for the p.up:>SeS of this exemption, arrl thus would be 
subject to preemployrrent po1ygra);il screening, at the t:iJne of such a chan:je 
in position. HCMeVer, any adverse action which is based in part on a 
polygra{il test against a current employee who is treated as a "prospective 
employeell may be taken only with respect to the prospective position arrl may 
not affect the employee's employment in the current position. 

(e) Sec:tion 7 (f) of the Act makes no specific reference to a 
requirement that employers provide current employees with a written 
statement prior to pol ygraJ;i1 testi.rg. Thus, employers to wham this 
exenption is available are not required to furnish a written statement such 
as that specified in section 7(d) of the Act an::! section B01.12 (a) (4) of 
this part. 

(f) For the section 7 (f) exenption to apply, the polygra);il testin:j of 
current employees nrust be administered "in connection with an orqairq 
investigation of crllninaJ. or other miscorrluct involvi.rg, or potentially 
involvl..rg, loss or injUlY to the manufacture, distribution, or dispensi.rg of 
any such controlled substance by such employer ***11. 

(1) o.rrrent employees may only be administered polygra);il tests in 
connection with an orgoirq investigation, relati.rg to a specific incident or 
activity, or potential incident or activity, as discussed in Sec:tion 
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801.12 (b) of this part. Ihus an enployer is precl1.Xled fonn usirg the 
exerrption in connection with oontinuirg investigations or on a rarxiarn basis 
to determine if thefts are =:in;J. 

(2) In addition, the test DUSt be administered in connection with loss 
or injury, or potential loss or injury, to the nanufacture, distribution, or 
dispens:in;J of a controlled substance. 

(i) Retail drugstores an:! wholesale drug warehooses typically 
carry inventory of so-called health arrl beauty aids, oosmetics, 
over-the-cOlmter drugs, an:l a variety of other similar prcxlucts, in acklition 
to their product lines of controlled drugs. ihe noncontrolled products 
usually constitute the majority of sudl firms' sales volurres. An ecorx:rnic 
loss or injury related to such noncontrolled substances YJOUld not constitute 
a basis of aw1icability of the section 7(f) exerrption. For exanple, an 
investigation into the theft of a gross of cx:>smetic prcrlucts could not be a 
basis for polygraph testirg urrler section 7 (f), but the theft of a contained 
of valium could be. 

(ii) PolygraIil test:in;J, with respect to an ongo:in;J investigation 
=noerning products other than oontrolled substances might be initiated 
urrler section 7 (d) of the Act an:i Section 801.12 of this part. HCMeVer, the 
exenption in section 7 (f) of the Act am this section is limited solely to 
losses or injury associated with controlled. substances. 

(g) PolygraIil tests administered p.rrsuant to this exenption are 
subject to the limitations set forth in sections 8 an:i 10 of the Act, as 
discussed in Sections 801.21, 801.22, 801.23, and 801.35 of this part. As 
provided in these sections, the exemption will aw1y only if certain 
requirements are met. Failure to satisfy any of the specified requirements 
nullifies the statutory authority for polygraIil test administration ani nay 
subject the enployer to the assessment of civil nrmey penalties an:! other 
rerre:lial actions, as provided for in section 6 of the Act. (see SUbpart E, 
Section 801.42 of this part). Ihe administration of such tests is also 
subject to state or local laW'S, or collective bargairlirg agreements, which 
may either prctri.bit lie detector tests, or contain Irore restrictive 
provisions with respect to polygraIil test:in;J. 

section 801.14 ExBIption for eop1oyers pmvidit>] security services. 

(a) Section 7 (e) of the llct provides an exenption fran the general 
prohibition against polygraIil tests for certain aITOClred car, security alann., 
an:! security guard enployers. SUbject to the =n:litions set forth in 
sections 8 and 10 of the Act. and Sections 801.21, 801.22, 801.23, and 801.35 
of this part, section 7(e) permits the use of polj'gra!il tests on prospective 
errployees provided tbat such enployers have as their primary business 
p.rrpose the providing of anrored car personnel, personnel engaged in the 
design, installation, arrl naintenarx::e of security alarm systens, or other 
lltifonned or plainclothes security personnel: arrl provided the prospective 
enployees are be:in;J hired to protect: 

(1) Facilities, Illo3.terials, or qxarations havirg a significant inpact 
on the health or safety of any state or political subdivision thereof, or 
the national security of the United states such as-
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(i) Facilities en;JagEd in the production, transmission, or 
distribItion of electric or nuclear p:Mer, 

(ii) Public water supply facilities, 

(iii) Shipnents or storage of radioactive or other toxic waste 
naterials I ani 

(iv) Public transportation; or 

(2) CUrrency, negotiahle securities, prec.ious c:x:rrm:dities or 
i.nstnIments, or proprietary infonna.tion. 

(b) (1) Section 7 (e) permits the administration of pol~ tests only 
to prospective errployees. HaNeVer, security service employers may 
administer pJlygraIil tests to current employees in connection with an orgoing 
investigation, subject to the corx:litions of section 7 (d) of the Act arrl 
section 801.12 of this part. 

(2) '!he term "prospective errployee" generally refers to an in:lividual 
who is bein:J considered for employment, for the first time, by an employer. 
However, the tenn "prospective employee" also includes current employees 
urrler circumstances similar to those discussed in paragraIil (d) of Section 
801.13 of this part. fuus, for exanple, a security guard may be hired for a 
jeb outside the scope of the exerrption's provisions for preemployment 
polygra!i> testing, such as a poeition at a supennarket. If subsequently 
this guard is transferred or praroted to a job at a nuclear power plant, 
this arrrently-errtl1oyed irrlividual would be considered to be a "prospective 
employeell for p.rrposes of this exerrption, at the tiIYe of such proposed 
transfer or pl:"CJIlX.ion. However, any adverse action which is base:i in part 
on a polygrcq:h test against a current employee who is treated as a 
"prospective employee" may be taken only with respect to the prospective 
IX'Sition ani may not affect the enployee.'s employm:mt in the current 
position. 

(c) section 7 (e) applies to any private employer whose "primaIy 
business pw:pose" consists of providi.rq anrored car personnel, persormel 
engaged in the design, installation, ani maintenance of security alann 
systems, or other uniformed or plainclothes security persormel. Th.us, the 
exemption is limited to finns priroarily in the business of providirg such 
security sen'ices to others. (For example, a utility company which employes 
its own security personnel CCRlld not quality.) In the case of diversified 
finns, the tern. "primaIy business purpose" shall mean that at least 50% of 
the enployer's annual dollar volume of business is derived fran the 
provision of the types of security services SIJeCifically identified in 
section 7 (e) . 

(d) (1) As used in section 7(e) (1) (A), the terns "facilities, 
materials, or operations havin} a significant ilrpact an the health or safety 
of any state or political sul::division thereof, or the national security of 
the United states" include protection of electric or nuclear pcMer plants, 
p,lblic water supply facilities, radioactive or other toxic waste shiprents 
or storage, ani pJblic transp:ntation. 'lhese examples are inten:led to be 
illustrative, ani not exhaustive. HcMever, the types of "facilities, 
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materials, or q:>erations ll witlrin the ~ of the exemption are not to be 
const.rued so broadly as to i.rcl'lX)e law priority or minor security interests. 
'Ihe "facilities, materials, or operations" in question only consist of those 
havirg a "significant irrpact." on public health or safety, or national 
security. However, the "facilities, materials, or q:erationsll may be either 
privately or publicly owned. 

(2) '!he specific "facilities, materials, or operationsll corrI:.errplated 
by this exenption """-lld include those against which acts of sabotage, 
espionage, terrorism, or other hostile, destructive, or illegal acts could 
have a serious effect on the general public's safety or health, or national 
security. In a&lition to the specific exanples set forth in the Act, the 
tenns """-lld include: 

(i) Facilities, materials, and operations owned or leased h¥ 
Federal, state, or local govenJmelll:s, including instrumentalities or 
interstate agencies thereof, for which an authorized public official has 
determined that a nee:l for security exists, utilizi..rg private arnored car, 
security alarm system, or unifonned or plainclothes security personnel, or a 
canbination thereof, such as: 

(A) Goverrunent office buildings; 

(8) Prisons and correction facilities; 

(C) Public schools; 

(D) Public libraries; 

(E) Water supply; 

(F) Military reservations, installations, p:sts, camps, arsenals, 
laboratories, arxl other similar facilities vital to defense arxl security. 

(ii) Ccmre,dal and irrlustrial assets and operations which-

(A) Are designated in writin;J by an apprq>riate Federal agency to 
be vital to national security interests (such as those of defense 
contractors arxl researchers), includirq factories, plants, builclin::Js, or 
structures used for researching, designirg, testing, manufacturing, 
prcrlucirg, processing, repairing, asseni::lling, storing, or distributirg 
prcducts or canponents related to the national defense; or 

(B) WcW.d p::JSe a serious threat to p.lblic health or safety in the 
event of a breach of security (such as a plant erqaged in the manufacture or 
prc::ce.ssirg of hazardous materials or chemicals) ; 

(iii) Public an:i private energy an:i precious mineral facilities, 
supplies, an:i reserves, inclucling-

(A) Public or private power plants an:i utilities; 

(B) Oil or gas refineries an:i storage facilities; 
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(C) strategic petroleum reserves, an:! 

(D) M3.jor dams, such as those which provide hydroelectric pcMer; 
or 

(iv) Major pIDlic or private transportation arrl carnrramication 
facilities an::) operations, incl1.ldi.rg-

(A) Ail:ports, 

(B) Train terminals, depots, an::l switchirg arrl control facilities; 

(C) Major bridges an:! tunnels, 

(D) Cormnunications centers, such. as receivirg arrl transmission 
centers, arrl control centers; an::l 

(E) Transmission an::l receivirg operations for radio, television, 
an::l satellite signals; or 

(v) TIle Federal Reserve system an:! stock an:! =mnodity exchanJes, 

(vi) Hospitals an::) health research facilities; am 

(vii) large p,lblic events, such as political conventions an::l major 
parades, concerts, am. sporti.rg events. 

(3) Whether given "facilities, materials, or operationsll fall within 
the contemplated purview of this exemption will be determined by the Admin
istrator on request prior to the administration of the polygraph test, based 
on all the facts an::l circumstances. It is rx>t p:ssible to exhaustively 
aCC01.ll1t for all IIfacilities, materials, or operations" which fall within the 
purview of section 7 (e) (1) (A). While it is likely that additional entities 
may fall within the exerrption's scope, any sudl "facilities, materials, or 
operationsll must meet the "significant inpactll test. llius, "facilities, 
materials, or operations" whidl would I:>e of vital inportance during t:ericrls 
of war or civil emergency, or whose sabotage ~d greatly affect the public 
health or safety, could fall within the scope of the tenn "significant 
impact". 

(e) Section 7 (e) (1) (5) of the Act exten:ls the exenption to finns whose 
function includes protection of "currency, negotiable securities, precious 
o::xnrocrlities or instnnnents, or pl:"Ct>rietary information". 'Ihese tenns col
lectively are const.ruecl to be assets harrlled by financial institutions such 
as banks, credit Wlions, savin;Js and. loan institutions, stock and. ccmocxlity 
excharges, brokers, or security dealers. 'Ihese t.enns also refer to assets 
which are typically han:iled by, protected for an:! transported between an:! 
aJOC>TJ;J ccmnercial ani financial institutions. Sel:vices provided by the 
anrored car iIx:iust:ry are thus clearly within the scope of the exenption, as 
are security alann am. security guard services provided to financial insti
tutions of the type referred to above. Hcx;ever, security alann or guard 
services provided to private hames, or to businesses not primarily en;Jaged 
in harrlling, trading, transferring, or storing currency, negotiable securi
ties, prec:ious c:x::mro:lities or i..nstn.ments, or pl:"Ct>rietary information, are 
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outside the scope of the exenption. 'lhis is tnle even though such places 
may !iJysically boose SCllre such assets. 

(f) An enployer who falls within the scq>e of the exenption is one 
Uwhose :fuIrt.ion includes" protection of "facilities, materials, or opera
tions", discusse:i in paragraIXt ee) of this section or of "currency, negotia
ble securities, precious c::x:mocxiities or instruments, or prcprietary infonna
tion" discussed in paragraPt (f) of this section. nrus, assurnincJ that the 
employer has met the l'prinary bJsiness purpose" test, as set forth in para
graph (d) of this section, the errployer's operations then must sin'ply "in
elme" protection of at least one of the facilities, within the scope of the 
exenption. 

(g) (1) Section 7(e) (2) provides that the exenption shall not apply if 
a polygraph test is administered to a prospective enployee who would not be 
errployed to protect the "facilities, materials, operations, or assets" 
referred to in section 7 (e) (1) of the!\ct, and discussed in paragra];tls (e) 
arrl (f) of this section. 'Ihus, while the exemption applies to employers 
whose function "includes" protection of certain facilities, employers would 
be pennitted to administer polygra];tl tests only to prospective enployees who 
are being hired to :perfonn such functions. 

(2) '!he,ru-ase "enployed to protect" in section 7 (e) (2) has reference 
to a wide spectrum of prospective employees in the security i.rrlustJ:y, ani 
includes all enployees whose job duties affect the security of any qualify
irg "facilities, m:terials, operations, or assetsll either directly or irrli
rectly. 

(3) In many cases, it will be readily ar;parent that certain positions 
within security catpmies would, by virtue of the in:lividual's official jet> 
duties, entail "protection". For example, antPred car drivers an:i guards, 
security guards, and alann systes installers and maintenance personnel all 
would be enployed to protect in the IOOSt direct and literal sense of the 
term. 

(4) '!he sccpe of the exerrption is not limited, hCMeVer, to those 
sec:urity personnel havi.rg direct, physical access to the facilities bei.rg 
protected. Various support personnel may also have "access" to the process 
of providi.rg sec:urity services due to the p:>Sition's exposure to krx:Mledge 
of security plans an:i operations, errployee. schedules, delivery schedules, 
an:l other such activities. Where a p:>Sition entails the opportunity to 
cause or participate in a breach of security, an errployee. to be hired for 
the p:>Sition would also be deemed to be "employed to protectll the facility 
within the exemption's ~. 

(5) For exanple, in the arm:>red car irDu.stJ:y, the duties of personnel 
other than guards and drivers may irK::lude tak.i.rg custcmer orders for curren
cy and camood1ty transfers, issuing security badges to guards, coordinating 
routes to travel am. tbnes for pick-up arrl delivery, issui..rg access o:x:les to 
custc:.lners, route plannin;J ani other sensitive responsibilities. Silnilarly, 
in the security alam irDu.stJ:y, several types of errployees would have access 
to the process of providing security seI.Vices, such as designers of security 
systems, system nonitors, service technicians, an:l billi.rg clerks (who may 
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review the system design drawin:js to ensure prcper custarer billing). In 
the security in::lustry, generally, administrative enployees nay have access 
to custarer acx::x:l\.D'lts, schedules, information relatirg to alarm system fail
ures, ani other security information, such as security employee absences due 
to illness that create "holes" in a seo.rrity plan. Errployees of this type 
are a part of the overall security services provide:l by the enployer. SUd1 
employees fXlSSE!ss the ability to affect, on an qp:::!rtunistic basis, the 
security of protected operations, by virtue of the knc:.<ledge gained through 
their job duties. 

(6) On the other hand, there are certainly sane types of enployees in 
the security in::lustry who ''wuJld not be employed to protect" the functions 
within the purview of the exenption, ani who would not have "access" to the 
precess of provic1.irg security services. For example, custcxUa] an:! mainte
nance employees typically would not have access, either directly or in:li
rectly, to the operations or clients of the errployer. Arty employee whose 
"access" to secured areas or to sensitive information is cxx:asional, or on a 
controlled basis, such as by escort I would also be outside the scope of the 
exerrption. In cases where security service c.anpanies also provide janitori
al, fcxx:l ard beverage, or ather services unrelate:l to security, the exe.rrp
tion would clearly not exterrl to any errployee considered for employment in 
such activity. 

(h) Polygrap, tests administered p.rrsuant to this exenption are sub
ject to the lilnitations set forth in sections 8 ani 10 of the.Act, as dis
cussa::l in Sections 801.21, 801.22, 801.23, an:l 801-35 of this part. As 
provided in these sections, the exenpt.ion will awly only if certain re
quirements are met. Failure to satisfy any of the specified requirements 
nullifies the statutory authority for polygrcq:il test administration an;j may 
subject the employer to the assessnent of civil m:::mey penalties an;j other 
remedial actions, as provided for in section 6 of this Act. (see SUbpart E, 
Section 801. 42 of this part). '!he administration of such tests is also 
subject to State or local laws, or collective bargaini.rJ;J agreenent.s, which 
may either prohibit lie detector tests, or contain more restrictive provi
sions with respect to polygra!il testing. 

suq,art c-Restrictions on l'Olyqroph Usaqe llI1der ExBlptions 

section 801.20 Mverse eop1oyment action under ongoing investigation exemp
tion. 

(a) Section 8 (a) (1) of the Act provides that the limited exenption in 
section 7 (d) of the Act. an;j Section 801.12 of this part for ongoirg irwesti
gations shall not apply if an errployer discharges, disciplines, denies 
employment or prom:Jtion or otherwise discriminates in any manner against a 
current enployee based upon the analysis of a polygra!il test chart or the 
refusal to take a p:>lygraph test, without additional supportirg evidence. 

(b) "Additional SlJIP)rtirg evidence", for purp:ses of section 8 Ca} of 
the Act, includes, but is not liInited to, the follCMirg: 
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(1) (i) Evidence iIrlicatin:! that the enp1ayee had access to the missin:! 
or damaged pIq)9rty that is the subjElCt of an orgoirg ilwestigation; arrl 

(ii) Evidence leadi.rg to the Employer's reasonable suspicion that 
the employee was involved in the incident or activity urx:ler investigation; or 

(2) Admissions or statenents nade by an employee before, durin:J or 
following a polygraIil examination. 

(e) Analysis of a polygrap. test chart or refusal to take a polygrap, 
test may not serve as a basis for adverse employroont action, even with 
additional supportirg evidence, tmless the employer observes all the re
quirements of sections 7(d) an:i 8(b) of the Act, as described in Sections 
801.12 and 801.22 of this part. 

section 801.21 Adverse arployment action uncler security service ana c0n

trolled substance """"Ptions. 

(a) Section 8(a) (2) of the Act provides that the security service 
exemption in section 7 (e) of the Act an:i Section 801.14 of this part an:i the 
controlled substance exemption in section 7(f) of the Act an:i Section 801.13 
of this part shall not awly if an errployer discharges, disciplines, denies 
employroont or prorrotion, or ot.herwise discrllninates in any rranner against a 
current enployee or prospective enployee base::i solely on the analysis of a 
polygrap, test chart or the refusal to take a polygrap, test. 

(b) Analysis of a polygrap, test chart or refusal to take a polygrap, 
test may serve as one basis for adverse eJlllloyment actions of the type 
described in paragraph (a) of this section, provided that the adverse action 
was also based on another bona fide reason. For example, traditional fac
tors such as prior employroont experience, education, jab parformance, etc. 
may be used as a basis for employnent decisions. Errploynent decisions based 
on admissions or statements made by an errployee or prospective employee 
l::efore, durirg or follCMirg a p:>lygraph examina.tion may, likewise, serve as 
a basis for such decisions. 

(e) Analysis of a polygrap, test chart or the refusal to take a poly
graIil test may not serve as a basis for adverse errployrnent action, even with 
another legitimate basis for such action, unless the errployer observes all 
the requirements of section 7(e) or (f) of the Act, as appropriate, ani 
section 8(b) of the Act, as described in Sections 801.13, 801.14 and 801.22 
of this part. 

section 801.22 Rights of 1!XlIIIIinee. 

(a) Pursuant to section 8(b) of the Act, the limited exenption in 
section 7 Cd) of the Act for orgoirg investigations, arrl the security service 
and controlled substance exenptions in 7 (e) and (f) of the Act (described in 
Sections 801. 12, 801. 13, ani 801.14 of this part) shall not apply unless all 
of the requirements set forth in this section are net. 

(b) (1) D.lrin:! all ~ of the polygrap, testin:! the person bein:! 
examined has the followin:! rights: 
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(i) The examinee ll'ay terminate the test at any time; 

(ii) The examinee ll'ay not be asked any questions in a deg:tadirxJ' or 
unnecessarily intrusive manner; 

(iii) The examinee It'ay not be asked any questions dealim with: 

(A) Religious beliefs or affiliations: 

(B) Beliefs or opinions regardi.rg racial matters; 

(e) POlitical beliefs or affiliations; 

(D) Sexual preferences or behavior; or 

(E) Beliefs, affiliations, opinions, or lawful activities concern
in'J unions or labor organizations; 

(iv) The examinee It'ay not be subjected to a test when there is 
sufficient written evidence by a [ilysician that the examinee is sufferi.n:j 
fran any medical or p;;ycholcqical corrli.tion or urrlergoirq any treatment that 
might cause abnonnal responses durirq the actual testi..rg phase. IlSUfficient 
written evidencell shall constitute, at a minirm..rrn, a statement by a Iilysician 
specifically describi.rg the examinee's medical or psychological corrli.tion or 
treatment an:i the basis for the Iilysician's opinion that the corrli.tion or 
treatment might result in such abno:rmal responses. 

(2) An employee or prospective enployee who exercises the right to 
tenninate the test, or to dec:line the test for natical reasons with suffi
cient supporti.rg evidence, shall be subject to adverse employIOOnt action 
only on the same basis as one who refuses to take a (XIlygraI=h test as de
scribed in Sections 801.20 am 801.21 of this part. 

(e) Any p:>lygraIil examination shall consist of one or m:Jre pretest 
IiJrases, actual testim phases, ard post-test phases. 

(1) Protest phase. The pretest p,ase =nsists of a questionim ard 
other preparation of the prospective examinee before the actual use of the 
pol ygnl!il instrurrerrt. 

(i) =im the initial pretest p,ase, the examinee must be: 

CA) Provided with written notice, in a larguage urrlerstood by the 
examinee, as to when arrl where the examination will take place arrl that the 
examinee has the right to consult with counsel or an employee representative 
before each p,ase of the test. SUch notice shall be ful:nished to the 
examinee at least forty-eight hours, excludi.rg weeke.rrl days arrl holidays, 
before the time of the examination. '!he p..u:p::lSe of this requirement is to 
provide a sufficient Clpp'Jrb.mity prior to the examination for the examinee 
to consult with c:x:xmsel or an employee representative. While an employee 
has the right to obtain ard consult with legal. crunsel before each p,ase of 
the test, the attorney or representative may be excluded fran the roan where 
the examination is administered durirg the actual testirg If1ase. 
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(B) Infonood orally and in writing of the nature and characteris
tics of the polygram instrument am examination, includi.rg" an explanation 
of the !ilysical q:>eration of the pol~ instJ:uIrent and the procedure use:! 
during the examination. 

(C) Provided with a written notioe, in a l~ understood by 
the examinee, which shall be read to and signed by the examinee. ihe notioe 
nay be in any format (a suggested format is set forth in ~ A to this 
part), but nust contain at least the follCMl.n:;J information: 

(1) (i) Whether or not the pol~ examination area =ntains a 
two-way mirror, a camera, or other device through which the examinee may be 
d:lsetved; 

(ii) Whether or not any other device, such as those used in con
versation or recordi.rg will be used durin:] the examination; 

(iii) '!hat both the examinee arxl the employer have the right, with 
the other's kn<:Mledge, to record electronically the entire examination; 

(2) (i) 'lhat the examinee has the right to terminate the test at 
any tlioo; 

(ii) 'Ihat the examinee has the right, arrl will be given the oppor
tunity, to review all questions to be asked durirg the test; 

(iii) 'lhat the examinee may not be asked questions in a manner 
which degrades, or needlessly intrudes; 

(iv) 'lhat the examinee may not be asked any questions <XlIlCel:11in:I 
religioos beliefs or opinions; beliefs regardirq racial natters; political 
:beliefs or affiliations; matters relatirg to sexual behavior; beliefs, 
affiliations, CIlinions, or unlawful activities regardirq lUlions or labor 
organizations; 

(v) 'lhat the test may not be conducted if there is sufficient 
written evidence by a Iilysician that the examinee is suffering fram a medi
cal or psychological con:lition or urxlergoing treatJrent that might cause 
abnonnal responses durirq the examination; 

(e) (i) 'lhat the test is not and cannot be required as a =n:iition 
of employment; 

(ii) 'lbat the errployer may not discharge, dismiss, discipline, 
deny enployment or prmotion, or otherwise discriminate against the examinee 
based on the analysis of a p:>lygmIil test, or based on the examinee's refus
al to take such a test, withoot additional evidence which would SUWOrt such 
action; 

(iii) (A) In connection with an ongoing investigation, that the 
additional evidence required for the enployer to take adverse action against 
the examinee, irx::luiinJ tennination, may be eviderx:e that the examinee had 
access to the property that is the subject of the investigation, tcgether 
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with evidenc:e supportirq the e.rrployer's reasonable suspicion that the 
examinee was involved in the incident or activity urx1er investigation; 

(B) TIlat any statement made by the examinee before or during the 
test may seIVe as additional SUIP>rtirq evidence for an adverse enploynent 
action, as described in paragrafh (c) (1) (i) (e) (3) (ii) of this section, an:i 
that any admission of =iminal cor¥luct by the examinee may be transmitted to 
an appropriate goverrment law enforcene:nt agency; 

(4) TIlat information acquired fran a pol ygrafh test may be dis
closed by the examiner or by the enployer only: 

(i) To the examinee or any other :person specifically designated in 
writirq by the examinee to receive such information; 

(ii) 'Ib the enployer that requested the test; 

(iii) To a court, goverrmental agency, arbitrator, or mediator 
that obtains a court order; 

(iv) To a U.S. Depart:nent of labor official when specifically 
designated in writiIg by the examinee to receive such information; 

(v) By the employer, to an awropriate government agency without a 
court order where, ani only insofar as, the information disclosed is an 
admission of criminal corrluct. 

(5) '!hat if any of the examinee's rights or protections urxler the 
law are violated, the examinee has the right to file a c:::cxrplaint with the 
Wage ani Hour Division of the u.s. Deparbnent of labor, or to take action in 
court against the employer. DIployers lNflo violate this law are liable to 
the affected examinee, who may recover such legal or equitable relief as may 
be awropriate, includirq arployment, reinstatement, ani p:rcmotion, paynent 
of lost wages ani benefits, ani reasonable costs, i.nclud.i.rg attorney's fees. 
ihe Secretary of labor may also bri.rg action to restrain violations of the 
Act, or may assess civil noney penalties against the enployer. 

(6) (i) '!hat the employee's rights un::ler the Act may not be waived, 
either vohmtarily or involuntarily, by contract or otherwise, except. as 
part of a written statement to a perxiin;;J action or o::t1plaint urrler the Act, 
agreed to an:i signed by the parties. 

(ii) DJring the initial or any subsequent pretest fhases, the 
examinee rrust be given the opportunity, prior to the actual testi.rg (ilase, 
to review all questions in writi.rg that the examiner will ask duri.rg eadl 
testing fhase. 

(2) Actual testirg J;iJase. ihe actual testing fhase refers to that 
tma duri.rg whidl the examiner administers the examination by usi.rg a poly
grafh instrunwant with respect to the examinee an:i then analyzes the charts 
derived fran the test. ~art the actual testing fhase, the examiner 
shall not ask any question that was not presented in writi.rg for review 
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prior to the test. In the case of an orgoi.rg investigation, the examiner 
shall ensure that all relevant questions pertain to the investigation. 

(3) Post=test dlase. '!he post-test P>ase refers to any questionin:j or 
other ccmm.mication with the examinee follCMln:J the use of the polygraph 
i.nstrurrent, inc.ludi.rg review of the results of the test with the examinee. 
Before any adverse enployment action, the arployer JmJSt: 

(i) Further inteI.view the examinee on the basis of the test re
sults; arx1 

(ii) Give to the examinee a written copy of any opinions or con
clusions rerrlered in response to the test, as well as the questions asked 
during the test, with the oorrespoOOing dlarted responses. 

(4) No testing period shall be less than ninety minutes in length. 
SUch "test period" begins at the time that the examiner ba:Jins inforrnin:;J the 
examinee of the nature ani characteristics of the examination and the in
struIrents involved, as prescribed in section 8 (b) (2) (6) of the l\ct ani 
Section 801.22 (e) (1) (i) (6) of this part, ani erds when the examiner c0m

pletes the review of the test results with the examinee. 'lhe ninety-minute 
minimum duration shall not apply if the examinee voluntarily acts to tenni
nate the test. 

section 801.23 QUalifications of and requirements for examiners. 

(a) Section 8(b) ani (c) of the l\ct provides that the limited exemp
tion in section 7 (d) of the Act for omoi.rg investigations, ani the security 
service ani controlled substances exenptions in section 7 (e) ani (f) of the 
Act, shall not aWly unless the person oorxlucti.rg the polygra!D examination 
meets specifiro qualifications arrl requirements. 

(b) An examiner nust meet the follO<Ning qualifications: 

(1) HaVe a valid current license, if required by the state in which the 
test is to be conducted; ani 

(2) carry a minilnum bond of $50,000 provided by a surety inoorporated 
mrler the laws of the United states or of any state, which may un::ier those 
laws guarantee the fidelity of persons holdirg positions of trust, or carry 
an equivalent annmt of professiona.l liability coverage. 

(c) An examiner must also, with respect to examinees identified by the 
enq:>loyer pursuant to Section 801.30(c) of this part: 

(1) Obsel:ve all rights of examinees, as set out in Section 801.22 of 
this part. 

(2) Administer no IOOre than five :polygraIil examinations in arrj one 
calerrlar day, not IXl\IDtin:;J those instances where an examinee volwttaril y 
tenninates an examination prior to the actual testin:;J ~, as described in 
Section 801.22 (c) (2) of this part. 
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(3) J\dminister no po1ygra!i1 examination which is less than ninety 
minutes in duration, as described in Section 801.22 (c) (4) of this part. 

(4) Rerrler any opinion or conclusion regarding tnrt:hfulness or d.ecetr 
tion in writing. SUch opinion or cx:n::::lusion must be based solely on the 
po1ygrajil test results. il1e written report shall not =ntain any infonra
tion other than admissions, infonration, case facts, ani interpretation of 
the charts relevant to the stated purpose of the po1ygra!i1 test am shall 
not include any reccmnerrlation ~ the employment of the examinee. 

(5) Maintain all opinions, reports, charts, written questions, lists, 
am other re=rds re1atirq to the test, :includirq statements signed by 
examinees advisirg them of rights urxier the Act (as described in Section 
801.22 (c) (1) (i) (C) of this part) am any electronic re=rdings of examina
tions, for at least three years fran the date of the administration of the 
test. (See Section 801.30 of this part for recordkeeping requirenents.) 

Section 801.30 Rsoords to be preserved for 3 years. 

(a) il1e followirq re=rds shall be kept for a minimum period of three 
years fran the date the po1ygra!i1 examination is =mucted (or fran the date 
the examination is requested if no examination is corrlucted): 

(1) Each enp10yer who requests an enp10yee to suhnit to a po1ygra!i1 
examination in o:mnection with an omoing irwestigation involving econanic 
loss or injury shall retain a copy of the statement that sets forth the 
specific incident or activity urrler investigation ani the basis for testing 
that particular enployee, as required by section 7(d) (4) of the Act am 
described in Section 801.12(a) (4) of this part. 

(2) Each enployer who administers a pol ygra!i1 examination urrler the 
exemption provided by section 7 (f) of the Act (described in Section 80l.13 
of this part) in cormection with an omoing investigation of criIninal or 
other miscorrluct irwolving, or potentially involvi..n:J, loss or injury to the 
manufacture, distribution or dispensi..n:J of a controlled. substance, shall 
retain records specifically identifyirg the loss or injury in question ani 
the nature of the employee's ao:::ess to the person or property that is the 
subject of the investigation. 

(3) Each enp10yer shall identifY in writirq to the examiner persons to 
be examined p.rrsuant to any of the exerrptions W1der section 7 (d), (e) or (f) 
of the Act (described in Section 801.12, 801.13, ani 801.14 of this part), 
ani shall retain a copy of such notice. 

(4) Each examiner retaine:i to administer examinations to persons identi
fied by enp10yers W1der paragra!i1 (d) shall maintain all opinions, reports, 
charts, written questions, lists, am. other records relatirg to polygraIil 
tests of such persons. In addition, the examiner shall maintain records of 
the rn.nnber of examinations <Xlrrlucted each day (whether or not cx:>rrlucted 
p.rrsuant to the Act), am, with regard to tests administered to persons 
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identified by their enployer un:!er paragra,n (d), the duration of eadl test 
period, as defined in Section 801.22 (e) (4) of this part. 

(5) Each enployer who retains an examiner to administer examinations 
p.rrsuant to any of the exf!l1PI:ions under section 7 (d). (e) = (f) of the l\ct 
(described in Section 801.12, 801.13, and 801.14 of this part) shall main
tain cq>ies of all cpinions, reports or other records furnished to the 
enployer by the examiner relatin)' to such examinations. 

(b) Eadl enployer shall keep the records required by this Part safe 
ani accessible at the place or places of employment or at one or IlDre estab
lished central recordkeepin)' offices where enplayn>ent rocem:ls are custanari
ly maintained. Where the records are maintained at a central recordkeepirg 
office, other than in the place or places of enployment, such records shall 
be made available within 72 hours following notioe fran the Secretary or an 
authorize:l representative. 

(e) Each examiner shall keep the recoros required by this Part safe 
arrl accessible at the place or places of business or at one or rore estab
lished central recordkeeping offices where examination records are cust0mar
ily maintained. Where the records are maintained at a central recordkeepirg 
office, other than in the place or places of hlsiness, such rec:ords shall be 
made available within 72 hours follCM'inJ notice fram the Secretary or an 
authorized representative. 

(d) All recoros shall be available for inspection and copyin)' by the 
Secretary or an authorized representative. Information whose disclosure is 
restricted un:1er section 9 of the Act am Section 801. 35 of this part shall 
be made available to the Secretary or the Secretary's representative where 
the examinee has designated the Secretary, in writirg, to receive such 
infonnation, or by order of a court of cx:xrpetent jurisdiction. 

section 801.35 Disclosure of test infozmation. 

Section 9 of the l\ct prohibits the unauthorized disclosure of any 
information obtained durin)' a pol}'gra!il by any person, other than the 
examinee, clirectly or irrli.rectly, except as follCh1S: 

(a) A polygra,n examiner or an enployer (other than an enployer exenpt 
un:ler section 7 (a), (b) or (e) of the l\ct (described in Sections 800.10 and 
801.11 of this part) may disclose information acquired from a polygra,n test 
only to: 

(1) ~ examinee or an :in:lividual specifically designated in writin)' by 
the examinee to reoeive su.cl1 information; 

(2) ~ enployer that requested the pol}'gra!il test p.rrsuant to the 
provisions of this Act; 

(3) !my court, govemmental aqercj, arl:>itrator, = rrediator that 
obtains an order from a court of c:atpetent jurisdiction requirin)' the pro
duction of such information; 
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(4) 'lhe Secretary of I..a}x)r, or the SecJ:::'et:cuy's representative, when 
specifically designated in writin;J by the examinee to receive sum informa
tion. 

(b) An enployer may disclose information fran the polygr<lfi1 test at 
any time to an awrc:priate governrnental agerx::y withart the need of a coo.rt 
order where, arxi only insofar as, the information disclosed is an admission 
of criminal corrluct. 

(c) A polygr<lfi1 examiner may disclose test charts, without identifyin:J 
information (but not other examination materials ani rec:ords) to another 
examiner(s) for examination an::l analysis, provided that such disclosure is 
for the sole p.rrp:se of consultation and review of the initial examiner's 
opinion conc.enU.rg the ir"rlications of truth:fulness or deception. SUch 
action waild not constitute disclosure urrler this Part provided that the 
other examiner has no direct or in:tirect:. interest in the matter. 

Subpart E-Enforcanent 

section 801.40 General. 

(A) Whenever the Secretary believes that the prov~Slons of the Act or 
these regulations have been violated, such action shall be taken ani such 
prcceed~ instituted as d.eem3d awropriate, i.rcluding the follcwi.rr;J: 

(1) Petitionin:J &rf appropriate District eourt of the United states for 
temporary or permanent injunctive relief to restrain violation of the 
provisions of the Act or this part by any person, arrl to require cx:rrpliance 
with the l\ct and this part, includim such legal or equitable relief inci
dent thereto as my be appropriate, includim, but not lilnited to, enploy
IOOnt, reinstatement, prarotion, ani the payment of lost wages arrl benefits; 

(2) Assessin:J a civil penalty against &rf enployer who violates &rf 
provision of the Act or this part in an anamt of not IlYJre than $10, 000 for 
each violation, in ac:cx:>rdance with regulations set forth in this part; or 

(3) Referrin:J &rf unpaid civil money penalty which has beaXlle a final 
arrl unar;:pealable order of the Sec:retaIy or a final judgment of a court in 
favor of the Secretary to the Attorney General for recovery. 

(b) (1) Any enployer who violates this l\ct shall be liable to the 
enployee or prospective enployee affected by such violation for such legal 
or equitable relief as may be appropriate, includ.irg, but not limited to, 
employment, reinstaterrent, p:rc::mJtion, arrl the payrrent of lost wages arrl 
benefits. 

(2) An action urrler this subsection may be maintained against the 
enployer in &rf Federal or state court of cc:t1pttent jurisdiction by an 
errployee or prospective employee for or on behalf of such employee, prospec
tive employee arrl other similarly situation. SUch action must be CCI'I1TIellCE!d 
within a period not to exceed 3 years after the date of the alleged 

183 

Polygraph 1988, 17(4)



Enployee Pol ygrap. Protection Act of 1988 

violation. '!he court, in its discretion, may allow reasonable ccsts (in
clud:in:! attorney's fees) to the prevail:in:j party. 

(c) '!he t:akirg of any one of the actions referred to in paragrap, (a) 
of this section shall not be a bar to the concurrent t:akirg of any other 
apprq:>riate action. 

section 801.41 Representation of the secretary. 

(a) Except as provided in section 518 (a) of Title 28, U.S. Code, 
relati..rg to litigation before the SUpreme CoUrt, the Solicitor of Labor may 
atpear for arrl represent the Secretary in any civil litigation brought urrler 
section 6 of the Act, as described in Section SOL 40 of this part. 

Cb) 'lhe Solicitor of labor, through authorized. representatives, shall 
represent the Administrator in all administrative hearin;Js un::ier the provi
siens of section 6 of the Act ard this part. 

section 801.42 civil """"'Y penalties-assessment. 

(a) A civil lOOI'leY penalty in an a.nnmt not to exceed $10,000 for any 
violation may be assessed against any employer for: 

(1) ReqUiri.n;J, requestin:J, ~esti.rg or causin:J an employee or prcr 
specti ve employee to take a lie detector test or USl..rg, accepting, referri.rg 
to or inquir:in:j al:x>.rt: the results of any lie detector test or any enployee 
or prospective employee, other than as provided in the Act or this part; 

(2) TaJdn;J an adverse action or discriminati..rg in any m:mner against 
any employee or prospective employee on the basis of the employee's or 
prospective employee's refusal to take a lie detector test, other than as 
provided in the Act or this part; 

(3) Discriminating or retaliati.rg against an employee or prospective 
employee for the exercise of any rights un:ier the Act; 

(4) Disclosirg infonnation obtained durirg a polygraph test, except as 
authorize:l by the Act or this part; 

(5) Fail:in:j to lII3.intain the records required by the Act or this part; 

(6) Resistirg, qp:sirg, ircpedi.rq, intimidatirg, or interferirg with an 
official of the Department of labor durirg the performance of an investiga
tion, inspection, or other law enforoe:rrent ftmction un:ier the Act or this 
part; or 

(7) Violatirg any other provisions of the Act or this part. 

(b) In detenninirq the annmt of penalty to be assessed for any viola
tion of the Act or this part, the Administrator shall consider the previoo.s 
record of the enployer in terms of ccrrpliance with the Act ani regulations, 
the gravity of the violations, ani other pertinent factors. 'lhe matters 
which may be. considered inclu::le, b..Jt are not limited to the follo;virg: 
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(1) Previous history of investigation(s) or violation(s) of the Act or 
this part: 

(2) ihe number of enployees or prospective enployees affected by the 
violation or violations; 

(3) The seriousness of the violation or violations; 

(4) Efforts nade in good faith to CCIIply with the pravisioos of the Act 
an:! this part: 

(5) If the violations resulted from the actions or inactions of an 
examiner, the steps taken by the enp10yer to ensure the examiner carplie:l 
with the Act an:! the regulatioos in this part, an:! the extent to which the 
errployer could reasonably have foreseen the examiner's actions or inactions; 

(6) The explanation of the errployer, including whether the violations 
were the result of a bona fide displte of doubtful legal certainty: 

(7) ihe extent to which the worker(s) suffered loss or danage: 

(8) cmmitment to future CCIIpliance, taking into account the public 
interest arrl whether the person has previously violated the provisions of 
the Act or this part. 

section 801.43 Civil money penalties-payment and collection. 

Where the assessment is directed in a final order of the Deparbrent, 
the am:>.mt of the penalty is llnmediately due an:! payable to the united 
states Deparbrent of labor. ihe person assessed such panalty shall remit 
pranptly the am:>.mt thereof as finally detenn1ned, to the Administrator by 
cert.ified check or by money order I nade payable to the order of ''Wage arrl 
Ho.lr Division, labor". 'Ihe remittance shall be delivered or mailed to the 
Wage and Hour Division Regional Office for the area in which the violations 
=rred. 

section 801.50 1Ipplic:ability of pzocec!ures and rules. 

ihe procedures an:! rules contained in this subpart prescribe the admin
istrative process for assessment of civil money penalties for violations of 
the Act or of these regulations. 

Procedures Relatilq to Hearing 

section 801.51 written notice of cSetermiMtion required. 
Whenever the Administrator determines to assess a civil m::mey penalty 

for a violation of the Act or this part I the person against whom such 
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penalty is assessed shall be notifie:i- in writin3" of such detennination. 
SUch notice shall be served. in person or by certified mail. 

Section 801.52 Contents of notice. 

1he notice required by Section 801.51 of this part shall: 

(a) Set forth the determination of the Administrator arxi the reason or 
reasons therefore; 

(b) Set forth a description of eadl violation am the ano.mt assessed 
for each violation; 

(c) Set forth the right tc request a hearing on such detennination; 

(d) Inform any affected person or persons that in the absence of a 
tiJnel y request for a hearirq, the determination of the Administrator shall 
becare final am unappealable; am 

ee) Set forth the time am nethc:rl of requestirq a hearirq, arrl the 
proce:iures relatirq thereto, as set forth in Section 801.53 of this part. 

Section 801.53 Request for bearlnq. 

(a) Any person desirirq to request an administrative hearinJ on a 
civil noney penalty assessment p.rrsuant tc this part shall make such request 
in writirq to the Administrator of the Wage an:i Hour Division, Employment 
stan:lards Administration, U.S. Department of labor, 200 Constitution Avenue, 
N.W., Wash.irl;Jton, D.C. 20210, no later than thirty (30) days after the 
service of the notice. referred to in Section 801. 59 of this part. 

(b) No particular form is prescribed for any request for hearirq 
permitted by this suJ::part. However, any such request shall: 

(1) Be typewritten or legibly written; 

(2) Specify the issue or issues stated in the notice of determination 
givirq rise to such request; 

(3) state the specific reason or reasons why the person requesting the 
hearin;J believes such determination is in error; 

(4) Be signed by the person making the request or by an authorized 
representative of such person; arxi 

(5) Include the address at which such person or authorized representa
tive desires to receive further cx:mmunications relati.rg thereto. 

(c) 1he request for hearing ImJSt be received by the lldministratcr at 
the address set forth in paragrat:h. Ca) of this section, within the time set 
forth in that paragrat:h.. For the affected person's protection, if the 
request is by mail, it shcIUld be by certified mail, return receipt request
ed. 
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Rules of Practice 

Section 801.58 General. 

Except as specifically provided in this subpart, an:! to the extent they 
do not conflict with the provisions of this subpart, the ''Rules of Practice 
ani Prc:x:!edure for Administrative Hearin:Js Before the Office of Administra
tive law Judges" established by the Secretaxy at 29 CPR Part 18 shall awly 
to administrative proceedings un:ier this subpart. 

Section 801.59 Servioe and CCIIpIltation ot time. 

(a) Service of doanrents un:ier this subpart shall be made by personal 
service to the irrlividual, officer of a corporation, or attoDleY of record 
or by maili.n:J the detennination to the last knc:Mn address of the inti vidual, 
officer, or attorney. If done by certified mail, service is canplete up:m 
mailirg. If done by regular mail, service is canplete upon receipt by 
addressee. 

(b) = (2) <Xt'ies of all pleadings an:! other documents required for 
any administrative proceedirq provided by this part shall be served on the 
atto:rne.ys for the Depart:nent of I..al:lor. One copy shall be served on the 
Associate Solicitor, Division of Fair Labor starx:iards, Office of the Solici
tor, u.s. Deparbnent of Labor, 200 Constitution Avenue, N.W., Washirqton, 
D.C. 20210, arrl one copy on the Attorney representi.rq the Deparbnent in the 
proceedin:J • 

(e) Time will be CC!iplted bEqirmin:J with the day followin:J the action 
an:i inclu::les the last day of the pericxi tmless it is a Saturday, Sunlay, or 
federally-d:lserved holiday, in which case the time period includes the next 
business day. 

Section 801.60 OCIDDenOEIDent of proceeding. 

Each administrative proceedirq pemitted urxIer the Act an:! these regu
lations shall be cx:rmenced upon receipt of a timely request for heari.rg 
filed in aa::ordance with Section 801.53 of this part. 

section 801.61 Designation of reooI.'d. 

(a) Each administrative proceedirg instituted urrler the Act arxi this 
Part shall be identified of record by a number preceded by the year an:! the 
letters "EPPA". 

(b) 'Ihe number, letter, arxi designation assigned to each such proceed
irg shall be clearly displayed on each pleadirg, ITOtion, brief, or other 
formal document filed an:! docketed of record. 

Section 801.62 caption of ~. 

(a) Each administrative proceedirq instituted un:ier the Act an:! this 
part shall be captioned in the name of the person requestin:J such hearin:J, 
an:! shall be styled as follows: 
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In Matter of ______ _ 
Responlent • 

(b) For the purposes of -.wstrative proceedinJs unier the Act an:! 
this part the "Secre1:aIy of I.aboru shall be identified as plaintiff am the 
person requesting such hearing shall be named as respondent. 

Referral for Hearing 

section 801.63 Referral to Mministrativa Law .JUdge. 

(a) Up:m receipt of a timely request for a hearing film p.rrsuant to 
am in accordance with Section 801. 53 of this part, the Administrator, by 
the Associate Solicitor for the Division of Fair labor Starrlards or by the 
Regional Solicitor for the Region in whidJ. the action arose, shall by Order 
of Reference, prarptly refer a ccpy of the notice of administrative determi
nation cx:ttplained of, am the original or a duplicate ccpy of the request 
for hearing signed by the person requesting such hearin:J or the authorized 
representative of sudl. person, to the arief Administrative law Judge, for a 
detennination in an administrative procee:::1im as provided herein. 'Ihe 
notice. of administrative detennination an:::l request for hearirq shall be 
filed of record in the Office of the Olief Administrative law Judge arrl 
shall, respectively, be given the effect. of a cc:mplaint arrl answer thereto 
for purposes of the administrative procee:::li.n;J, subject to any anen:lrrent that 
may be pennitted un:ier this part. 

(b) A copy of the Order of Reference, tcqetber with a copy of this 
part, shall be served bY counsel for the Secretary upon the person request
i.rg" the hearirq, in the manner provided in 29 em 18.3. 

section 801.64 Notice of _ting. 

TIle Orief Administrative law Judge shall prcrtptly notify the parties of 
the docketing of each matter. 

Procedures Before Mministrative LaW J\Kge 

Section 801.65 Appearanoes; representation of the Department of Labor. 

'Ihe Associate Solicitor, Division of Fair I.al:x:>r Starrlards, or Regional 
Solicitor shall represent the Department in any procee:::li.n;J un:ier this part. 

section 801.66 Consent findings and ol:der. 

(a) General. At any tilre after the canunencen'ellt of a procee:::li.n;J under 
this part., but prior to the reception of evidence in any such proceecti.n:J, a 
party may nove to defer the receipt of any evidence for a reasonable time to 
permit negotiation of an agreement containi.rYj consent firrli.rgs arrl an order 
disposing of the whole or any part of the proceeding. TIle allowance of such 
defeI.l1'eI1t arrl the duration thereof shall be at the discretion of the Admin
istrative law Judge, after consideration of the nature of the proceecti.n:J, 
the requirements of the p.lblic interest, the representations of the parties, 
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and the probability of an agreen>mt being reached which will result in a 
just c.lispcJSition of the issues involved. 

(b) Content. Any agreen>mt =ntaining CXlnsent f:ird:ings and an order 
disposing of a proceeding or any part thereof shall also provide: 

(1) 'lhat the order shall have the sane force ani effect as an order 
!1'ade after full hearing, 

(2) 'Ihat the entire record on which any order may be based shall con
sist solely of the notice of administrative deteJ:mi.nation (or arren:ied n0-

tice, if one is filed), arrl the agreen>mt; 

(3) A waiver of any further procedural steps before the Administrative 
law Judge, and 

(4) A waiver of any right to dlallerge or contest the validity of the 
firxlings am. order entered into, in acx::ordance with the agreen>mt. 

(e) SUl:::rnission. On or l:efore the expiration of the tilne granted for 
negotiations, the parties or their authorized representatives or their 
counsel may: 

(1) Slmnit the proposed agreen>mt for CXlnsideration by the Administra
tive Law Judge; or 

(2) Inform the Administrative Law Judge that agreement cannot be 
reache::l. 

Cd) Disposition. In the event an agreement containi.rg a:msent firo
l..n:Js an:i an order is sutmitted within the tirre allOYled therefor, the Admin
istrative law Judge, within thirty (30) days thereafter, shall, if satisfied 
with its fonn an:l substance, accept such agreement by issu~ a dec:ision 
based upon the agreed firxlings. 

section BOL67 Decl.sion and ortIer of N1mjnjstrative Law JUdge. 

(a) ~e Mministrative law Judge shall prepare, as prooptly as practi
cable after the expiration of the time set for fili.nq proposed fin::li.n;Js arrl 
related papers, a decision on the issues referred by the Secretary. 

(b) '!he decision of the Administrative law Judge shall be limited to a 
detennination whether the resporxlent has violated the Act. or these regula
tions an:) the awropriateness of the remedy or rene:iies irrposed by the 
Secretary. '!he Administrative law Judge shall not rerrler detenninations on 
the legality of a regulatory provision or the constitutionality of a statu
tory provision. 

(e) 'Ihe decision of the Administrative law Judge, for p.rrposes of the 
Equal N:x:ess to Justice Act (5 U.S.C. 504), shall be lllnited to deteJ:mi.na
tions of attorney fees arrl/or other litigation expenses in adversary pro
ceedirgs requested prrsuant to Section 801. 53 of this part which involve 
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the il1p:::lsition of a civil m::mey penalty assessa:l for a violation of the Act 
or this Part. 

(d) The decision of the Administrative law Judge shall inclule a 
statement of fi.n:lings arx1 c:on::lusions, with reasons ani basis therefor, upon 
each material issue present.e:l on the record. '!he decision shall also in
clude an apprcJ:lriate order which may be to affinn, deny, reverse, or m::xlify, 
in whole or in part, the determination of the Secretary. '!he reason or 
reasons for such order shall be stated in the decision. 

(e) '!he Administrative law J1.Xige shall serve copies of the decision on 
each of the parties. 

(f) If any party desires revi€!'i,i of the decision of the Administrative 
law Judge, a petition for issuance of a Notice of Intent shall be filed in 
accordance with Section 801.69 of this subpart. 

(g) 'Ihe decision of the Administrative law Judge shall oonstitute the 
final OIDer of the Secretary unless the Secretal:y. pursuant to Section 
801. 70 of this subpart issues a Notice of Intent to :r.blify or Vacate the 
Decision an:! order. 

Modification or Vacation of Decision and order of Administrative Law JuQge 

section 801.68 AUtI>orlty of the secretary. 

'lhe Secretary may IOCrlify or vacate the Decision an:l Order of the Admin
istrative law Judge whenever the Secretary concludes that the Decision arrl 
Onler: 

(a) Is inconsistent with a policy or precedent established by the 
DepartIrent of Labor; 

(b) Enca!rq:lasses determinations not within the scope of the authority 
of the lIdministrative raw Judge; 

(e) Awards attorney fees an:ljor other litigation expenses pursuant to 
the Equal Access to Justice Act which are unjustified. or excessive; or 

(d) Otherwise warrants mo:lifyin} or vacatin}. 

section 801.69 Pl:OCedures for initiating review. 

(a) Within twenty (20) days after the date of the decision of the 
Administrative law Ju::lge, the respon::lent, the Administrator, or any other 
party desiri.n;J review thereof, may file with the Secretary an original arrl 
two <:::q)ies of a petition for issuance of a Notice of Intent as described 
urrler Section 801. 70. 'lhe petition shall be in writi.rg arrl shall contain a 
ooncise arrl plain statement specifyirg the grourrls on whidl review is 
sought. A CXlpy of the Decision an:i order of the Administrative law Ju::lge 
shall be attached to the petition. 
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(b) OJpies of the petition shall be served upon all parties to the 
prcx::eedin:l ani on the Chief Mministrative law Judge. 

Seotion 801. 70 Dq;>laDeDtation by tba Secretary. 

(a) Whenever, on the Secretary/s own notion or up:x1 acceptance of a 
party's petition, the Secretary believes that a Decision am Order may 
warrant m:xlifyirg or vacatirg, the Secretary shall issue a Notice of Intent 
to m:xlify or vacate the Decision am order in question. 

(b) '!he Notioe of Intent to 1-b:lify or Vacate a Decision ani Order 
shall specify the issue or issues to be considered, the form in which sub
mission shall be made (i.e., briefs, oral a.rgurrent, etc.), and the tine 
within which such presentation shall be sul::mitted. ~ secretary shall 
closely limit the time within which the briefs nrust be filed or oral presen
tations made I so as to avoid unreasonable delay. 

(c) ~ Notice of Intent shall be issued within thirty (30) days after 
the date of the Decision am Order in question. 

(d) Sel:vice of the Notice of Intent shall be !1'ade upon each party to 
the Prcx::eedin:l, arrl upon the Chief Administrative law Judge, in person or by 
certified mail. 

Seotion 801.71 Filing and servioe. 

(a) 
with the 
20210. 

Filing. All clocurrents sul::mitted to the Secretary shall be filed 
Secretary of labor, u.s. Department of Labor, Washi.nJton, D.C. 

(b) Number of copies. An original ani two cq>ies of all documents 
shall be filed. 

(e) Canputation of t.irre for de1ivexy by mail. Ibcurnents are not 
deene:I filed with the Secretary tmtil actually received by the secretary. 
All documents, including clocurrents filed by !1'ail, must be received by the 
Secretary either on or before the due date. No additiona.l tiIoo shall :be 
added where sendee of a doc:ument requirirg action within a prescribed tiJne 
thereafter, was made by mail. 

(d) Manner ani proof of service. A cq>y of all clocurrents filed with 
the Secretary shall be served upon all other parties involved in the pro
ceeding. Sel:vice un:ler this section shall be by personal delivery or by 
mail. Service by mail is deetood effected at the time of rnailirg to the last 
kncMn address. 

section 801.72 RespOnSibility of the Office of Iu1min;strative LaW~. 

Up:m receipt of the Secretary's Notice of Intent to Modify or Vacate 
the Decision ani Order of an Administrative law Judge, the arief Administra
tive law Judge shall, within fifteen (lS) days, forward a copy of the can
plete hearing record to the secretary. 

Seotion 801.73 Final c!ecision of tba Secretary. 
191 

Polygraph 1988, 17(4)



Enployee Polygra{b Protection l\ct of 1988 

~ Secretary's final Decision an:! Order shall be served upon all 
parties arrl the Chief Administrative law Ju:lge, in person or by certified 
mail. 

section 801.74 Retention of official record. 

'll1e official record of every cx:rrpleted administrative hear~ provide:i 
by this part shall be naintainerl an:! filed un:ler the custody an:! oontrol of 
the Chief Administrative law Judge. 

section 801.7S Certification of official record. 

Upon receipt of tiJrely notice of aweal to a United states District 
Court of a Decision an::l Order issued un:ier this part., the Chief Administra
tive law Judge shall prarptly certify arrl file with the awropriate Unite:i 
states District Court, a full, true, arrl correct copy of the entire record, 
includin:j the transcript of proceedin:js. 

l\ppendix A-Notice to EXaminee 

Section 8 (b) of the Enployee Polygral'h Protection l\ct, an:! IlepartIrent 
of Labor regulations (29 CFR 801.22) require that you be given the following 
information before t.aJd.m" a polygTaIil examination: 

1. (a) ~ polygral'h eo<amination area (does) (does not) =ntain a 
two-way mirror, a camera, or other device through which you may be observed. 

(b) Another device, such as those used in conversation or recordirg, 
(will) (will not) be used during the eo<amination. 

(e) Both you an:) the errployer have the right, with the other's kncMl
edge, to record electronically the entire examination. 

2. (a) You have the right to terminate the test at any t:irre. 

(b) You have the right, arrl will be given the q:::portunity f to review 
all questions to be asked during the test. 

(e) You may not .be asked questions in a manner which degrades, or 
needlessly intrudes. 

(d) You nay not be asked any questions ooncerning: Religious beliefs 
or opinions: beliefs rega.rdin:;J racial matters; pc!litical beliefs or affilia
tions; matters relatirg to sexual behavior; beliefs, affiliations, opinions, 
or lawful activities regardi.rg tmions or labor organizations. 

(e) '!he test may not be corducted if there is sufficient written evi
dence by a IitYSician that you are sufferirg fran a medical or psydlolcqical 
corrlition or urrlergoi.rg treabnent that might cause abnonnal resp:mses duri.rg 
the examination. 
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3. (a) '!he test is not am. cannot be required as a oorrlition of em
ploynent. 

(b) 'Ihe enployer may not discharge, dismiss, discipline, deny employ
nent or praootion, or other discriminate against you based on the analysis 
of a polygra(il test, or based on yoor refusal to take such a test without 
additional evidence whidl. WClUld SI.Jl:POrt such action. 

(e) (1) In connection with an orgoirg investigation, the additional 
evidence required for an errployer to take adverse action against you, in
cllldl.n:! termination, 1t'ay be (A) evidence that you had access to the property 
that is the subject of the investigation, together with (B) the evidence 
supp::>rtirq the enployer's reasonable suspicion that yoo were involve1 in the 
incident or activity urrler investigation. 

(2) Any statenent made by you before or durirq the test may serve as 
additional supp:>rting evidence for an adverse employm:mt action, as de
scribed in 3 (b) above, an:l any admission of criminal corrluct by you may be 
transmitted to an appropriate gOVeITUTel1t law enforcement agency. 

4. (a) Infonnation acquired from a polygraIil test 1t'ay be disclosed by 
the examiner or by the errployer only: 

(1) To you or any other person specifically designated in writirg by 
you to receive such infonnation; 

(2) 'lb the euployer that requested the test; 

(3) To a court, governm::mtal agency, arbitrator, or mediator that 
obtains a court order; 

(4) 'lb a U.S. IJepartrrent of Labor official when specifically designated 
in writirg by you to receive such infonna.tion. 

(b) Infonnation acquired from a pol ygraIil test 1t'ay be disclosed by the 
employer to an appropriate governmental agency without a court order where, 
arrl on! y insofar as, the info:rrration disclosed is an admission of criminal 
conduct. 

5. If any of your rights or protections urrler the law are violated, 
you have the right to file a complaint with the Wage and Hour Division of 
the U. s. Department of I..alxJr, or to take action in court against the employ
er. Errployers who violate this law are liable to the affected examinee I who 
may recover such legal or equitable relief as may be appropriate, includi.rq 
errployrrent, reinstatement, am p:rctOCJtion, payment of lost wages and bene
fits, arrl reasonable costs, incl~ attonleY's fees. '!he Secretary of 
labor may also bring action to restrain violations of the Act, or may assess 
civil noney penalties against the employer. 

6. Your rights un::ler the Act may not be waived, either voluntarily or 
involuntarily, by contract or otherwise, except as part of a written settle
ment to a perrli.rg action or canplaint un:ier the Act I and agreed to arrl 
signed by the parties. 
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I ackn<:Mledge that I have received a copy of the alx:Ive notice, arxl that 
it has been read to me. 

(Date) 

(signature) 

[FR Doc. 88-24377 Filed 10-20-88; 8:45 am] 
Billing Code 451D-27-M 

****** 
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