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AN ANAIOO S'IUD'i 

By 

Hugh E. Janes am sarah salter 

Nine volunteers 1tIe1:"e given pol~ examinations to test the 
aocuracy of the pol~ tedlnique in det:eJ:mininJ which per­
son had OCIIIIlitted a mock crime. Each person was administered 
a Knc:M Solution Peak of Tension test follCl>'ed by a Modified 
General Question Test (ror & M:;Ql'). '!be nine 1tIe1:"e equally div­
ided into three grwps, with one guilty person in each group. 
'!here 1tIe1:"e three different items in each theft, a one-hun::lred­
dollar bill, a gold :KIu:Jerrarxi coin, am a 9l\'1li autanatic pis­
tol. '!be pol~ tedlnique correctly identified the three 
guilty persoos in each group am five of the six irmooent per­
sons. 'lbe dIarts for one innocent person were inconclusive. 
Olance for catplete detection of all guilty persons is 3.7%. 

'!here are a nuni:ler of analog research projects which have studied the 
aocuracy of a single polygraPl tedlnique, blt few have atten'pted to use bIo 
tedlniques as is used many times in the field. 'Ibis nr:xiest project of nine 
subjects evami ned the acx::uracy of bIo «"" .. 8'\ field tedlniques that are often 
used together where case facts allow, the Knc:M Solution Peak of Tension test 
(ror) am a Modified General Question Test (M3Ql'), the latter being one of 
several CUtilon control question tests. 

Examiner 

'!be examiner received his basic pol~ training at the Sou1:hTNeSt 
Sd1oo1 of R>l~, a ooorse that was aocreclited by the American R>lygraPt 
Association. '!be examiner is licensed to ocniuct pol~ exams in Florida 
am Alabama. '!be examiner is the cunent Vice President-Private of the 
American R>l~ Association am has eight years of experience as a poly­
graPt examiner. 

SUbjects 

'lbe nine volunteers were all acquaintanoes of the co-author (salter). 
'!here 1tIe1:"e five females am four males. 'lbe rra-deoeptive subjects were 
three females, ages 14, 27 am 29 am three males, ages 14, 28 am 52. 'lbe 
deceptive subjects were bIo females, ages 21 am 30 am one male age 26. 
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A stoelting Ultrascribe polyg:t'Cllil instrument was used for all tests. 
It ptTrlI!Oi!S foor dlannels of lilYSiological infomation: Vase!]] ar Blood 
Volume ani Heart Rate, Electrodermal (GSR), ani two dlannels of Respiration, 
one thoracic ani one ah(icminal. '1he lilYSiological _StreB are recorded on 
a dlart moving at 2.5IIIn per seoorD. '1he dlarts were marked to reflect the 
beginning ani en:! of each question as it was asked ani the subject's ~. 
'1he equipnent was calibrated in aooordan:le with standard pzca;d!treB. 

EnviJ;QJ !l!l!#"t 

Tests were cxniuoted in a semi -BQ.IOOproof rcx:m with ordininy office 
lightin;)', heating, air cxn:ll.tioning ani decor. No pictures or other dis­
tractions were within the subject's line of sight during the test except: 
during the ror tests the list of alternatives was taped to the wall in front 
of the subject. It was a standard polyg:t'Cllil interview rcx:m (Weir & Ansley, 
1954; Arther, 1972). 

'1he Kl'lam Solution Peak of Tension test is a widely used method taught 
in all accreclited polyg:t'Cllil sdlools. 'lhis method involves askin:1 the sub­
ject, ulXier instrumentation, if he/she knows 'tihich itan on a list ('tihich is 
read) is the itan that is missing or stolen. '1he investigator, victim ani 
the perpetrator will knav 'tihich itan is the stolen itenl. None of the items 
will have any significant meaning to the innocent subjects. In this re­
search, the key items, a 9nm autaoatic pistol, a gold Krogerran:i coin ani a 
one-hur¥ired-dollar bill were p.It in a list of items that might be foun:i in 
an office desk. Each test was started with the prefix question, "If you are 
the person that took that missing itan frail my desk, you will knav exactly 
what that missing itan is". '1hen the list of items was read with the prefix 
"Do you knav if that item is ". 'Dlere were eight items on each list. 

'1he Modified General Question Test (}D2l') used is a control question 
technique as tau;Jht in the DoD Polyg:t'Cllil Institute. '1he control questions 
were positioned at questions six ani ten ani the relevant questions were at 
positions three, five, eight ani nine. Questions one, two, four ani seven 
were irrelevant. 

'1he Peak of Tension tests were evaluated in the manner described by 
Reid ani Inbau (1977) • Particular attention was given to specific, 
consistent ani significant lilYSiological respollses that occurred at the key 
item in one, two or all three parameters being measured. Particular atten­
tion was also payed to indications in the dlarts where the parameters being 
measured grew to a peak at the key itenl ani subsequently leveled off or fell 
off. 

'1he M:;Ql' was scored 1'lUIIerically following the method tau;Jht at the DoD 
Polyg:t'Cllil Institute (Weaver, 1980). 
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P772'W Me1jyrlplmy 

In this research we decided to use separate groops with one guilty am. 
b;o inooc::errt:. Since the testirg took place over a three day period, the 
EOO!J!!iner wanted to make sure that IDle of the first subjects told any of the 
latter subjects ...m.t the JOOCk crime was eba.tt. To insure this did not 
haRJen, the item stolen was varied fran group to group. '!be use of oells in 
pllygreJ:h research has been used before (Widacki am. Hol:Vath, 1978, am. 
RUbis, 1973). In this project we used triads with ane guilty am. b;o inn0-
cent persa1S in each of the three cells. '!be EOO!J!!iner was blind to the 
ocntitial of each persal in the triad, tut knew the item that was stolen. 
Olance rete for detectial in each group is 33%; for the detection of the 
guilty in b;o of the three groops is 11%; am. for detection of the guilty in 
all three groops is 3.7%. 

'!be nine people selected by the oo-author were ren:ianly divided into 
one of the three groops an:i to either a guilty or innooent role. In group 
ane, al the first day of the project each subject was given en awointmellt 
time. Upal arrival they were esoorted into a private office by the experi­
menter, Sarah Salter, who gave them a set of instructioos then left them 
beh.in:i a closed door. '!be instructioos advised the subjects that they had 
cane to the office to awly for a high payirq joo for which they were quali­
fied. 'l'No sets of instructioos told the subjects to wait eba.tt one minute, 
then exit the office tellirq the rea;ptiooist that they forgot sanethin;J in 
their oar. They were to go to their oar, fulrble erc:A.lll:i al the floor for a 
ff!M BeClOI'Xis an:i return to the office an:i close the door. '!be third set of 
instructioos advised the subject to go to the desk, q:l9ll the bottan right 
han:i drawer am. renove the 9JlIn autanatic pistol. '!be subject was to 00l'la!al 
the weapon, take it to hisjher oar an:i place it uroer the seat an:i return to 
the office an:i close the door. '!be eYjlllliner, who was in a closed private 
office, was notified to pw::eed after each subject returned fran hisjher 
oar. '!be EOO!J!!iner then entered the office the subject was in an:i esoorted 
that persal to another office an:i began the joo intezvif!M. '!be EOO!J!!iner was 
subsequently interrupted an:i advised that the item in the bottan right han:i 
drawer of his desk was missirq. Each subject was advised that they had been 
in the office alone an:i was a suspect. Each was asked to take a pllygrclIil 
test. Eadl. agreed. 

'lbe l!Dtivation of the deceptive subjects was increased by a statement 
in their instructions that said, "Sane of the previous research has indicat­
ed that the nora intelligent a person is the better dlance the person has of 
''beatin'1'' the test. 

In the secon:l. group the subjects were handled the same way, except they 
did not have to go to their oar. 'l'No sets of instructions advised the 
subjects to sit am. wait for the intezvif!Mer an:i the third set advised the 
subject to take a Sooth African Krugerreni fran the bottan right han:i drawer 
of the desk. After en awrq>riate time pause, experimenter Salter entered 
the office to insure the instructions had been read an:i urxierstood an:i then 
notified the EOO!J!!iner to proceed. 'lbe same procedure was followed here as 
in the first group. 
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Polygraph l!CcUracy 

'ItIe third groop was hanlled exactly the same way except the item to be 
stolen was a one-hui'¥:lred-dollar bill. 

'ItIe CXIIi:>ined tedmiques detected the guilty person fran am:nq the 
sl!!spects in eadl of the three grwps. 'ItIe Beak of Tensicn tests (POl') 
evaluated alale detected 100% of the guilty persa1S and the cxnt:rol question 
tests scored alale detected 100% of the guilty persons. 'ItIe agleeoent 
:I:letMeen the tests was 100%. 

TrvtbMness 

'ItIe CXIIi:>ined techniques SURJOrI:ed the claims of innoc::eooe in five of 
the six cases, with ale of test CXIIi:>inations teSUl~ in an iooonciusive 
call because the subject (a 14 year-old male) could not sit still. His 
first d!art of the POl' series was clear and SURJOrI:ed his claim of inn0-
cence, 1:ut the tanairoer of his d!arts were too dist:otted frau m::lY'E!IIIeI'l to 
allow for a conclusive opinion. None of the Peak of Tension tests on the 
inncoent suspects ooot:.ained consistent significant litYSiological respollSes 
that 'NI::Wd in::licate deception ror did any of them display the peakinJ tren:i 
that is consistent with decepticn. Five of the six K;Ql' tests coniucted 
were evaluated to be truthfUl, ~ with the POl' tests. 

DISaJSSlOO 

'Ibis 1 e nIdl is limited by a small I'lUIIi:ler of subjects and is a p.!l'ely 
analog situation. lfcMever, the finiin;J of 100% accuracy, excludin;J the one 
iooonclusive test, is not out of keepin;1 with other analog laeaIdl results. 

For exanple, Blum and Osterldl (1986) reported accuracy of 97.5%, 
COlle..."tl.y detectin;1 all truthfUl and all deceptive subjects, 1:ut missin;1 
salle details am:nq the deceptive stories. P. Davidson (1968) reported 
accuracy of 97% with the Guilty KOOwledge Tec:tuliqJe, varyin;1 the motivation, 
and missin;1 ale who was in the low motivation status. Hekel, Brokaw, 
SalzbeLq and wicRins (1962) were 100% accurate in SURlortin;1 truthfUl deni­
als of a crime, 1:ut less suocessful with ncn-delusional psychiatric pa­
tients, 87.5%, and 'NOrse with delusional psychotic patients, 69%. All were 
inncoent of a crime they believed had taken place. Kroobergerova and rufek 
(1969) were able to solve nine of ten cases usin;1 peak of tension tests to 
locate ~ weapons had been hiaien and in the tenth case, they had the 
right l::Ali.ldin;1, 1:ut not the right roan. Raskin and Hare (1978) achieved a 
87.5% accuracy in a IOOCk crime experiment with psychopaths and non-psydlo­
paths in a prison popllation without finiin;J a significant difference in 
detection rates beb;een the tI;o groops. 

'Ibis research achieved salle realism with an experienced examiner usin;1 
a field polygraph instrument with stan::1ardized polyglafll techniques in a 
proper settin;J; all factors neoessazy to achieve meanin;Jful analog results 
(Ki..tdler, Horowitz & Raskin, 1988). Alt:hoogh the CCIIbination of techniques 
is not all that unusual in the field, it has been neglected in the 
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laI:loratOJ:y stllcHes of pol~ validity. 'lbere is ale stu:iy that has 
considerable similarity. Bittet:man an:! Marcuse (1947) investigated a real 
theft, blt all of their subjects were truthful, a fact not krx:Jwn When the 
tests were administered. '!be eight-a1e (81) subjects were given a rele­
vant-irrelevant pol~ examinatial by untrained psychologists. '!be 
in:xn:::lusive tests were cleared up by givin;J peak of tension tests. We used 
the peak of tension test first foll~ by a control qJeStion test, mQ'l'. 
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CDNFESSION AFTER TEST VALID IN OHIO: 

STATE v. FERRIS 

By 

George E. Jeffay 
!)atective Sergeant 

Before the trial of Kenneth Ferris, a polygrapt examination was con­
ducted at the Middletown Police Department for the Warren County Prosecutors 
Office. Ferris was suspected of 100lesting two children, a four-year-old boy 
am a five-year-old girl. Prior to the polygrapt test, Ferris had been 
irxlicted am was represented by camsel, who was at the Police !)apartment. 
Ferris was given a Miran:la Warning before the test, am was told that he 
could consult with camsel at any time. 

Upon c:x::ntpletion of the test phase, Ferris was given another Miran:la 
warning (verbal), am he replied that he understood his rights. '!hereafter, 
he admitted to the examiner that he had sexually 100lested both children. 

At trial defendant Ferris attenpted to suppress his confession, but the 
lOOtion to suppress was denied. His confession was used against him at 
trial. Upon his plea of no contest, he was fourrl guilty of gross sexual 
iIrposition. Ferris appealed, am the appeal was granted by the Court of 
Appeals, 'lWelfth Appellate District of Ohio, Warren County, Ohio, am pub­
lished as state v. Ferris, case rnnnber CA88-05-042; with the memorarxium am 
judgment entry of 17 January 1989. 

'!he issue was whether the trial court's denial of the lOOtion to sup­
press was in violation of the agreement between the prosecutor am appellate 
that the results of his polygraPh test would not be used against him. An 
agreenent was entered into between the state am appellant whereby appellant 
would sul:mi.t to a polygraPh examination; am if the results of the polygraph 
examination irxlicated that appellant was telling the tnlth, the charges 
would be dismissed. If, however, the results irxlicated that he was lying, 
those results would not be used against him at trial. 

Appellate Ferris claimed the post-test statements should have been 
excluded fran evidence pursuant to the agreement made between the parties. 
'!he state argued that the post-test statement was not part of the test 
"result" sud1 as the graPhs, examiner's opinion. Ferris argued that the 
results included all statements, admissions, am confessions made before, 
during, am after the actual test. He also argued that the lOOtion to sup­
press should have been granted because he was denied his Sixth A'lneOOment 

!)atective Sergeant George E. Jeffay is a 17-year veteran of the 
Middletown, Ohio Police Department. A Certified Forensic Examiner trained 
at the American Institute of PolygraPh (L. P. Marcy). He is a member of the 
American PolygraPh Association, American Association of Police Poly­
graprists, am the Ohio Association of PolygraPh Examiners. 
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Valid Confession 

right to be represented by counsel when the examiner c:::amnenced the post-test 
interrogation without alertirg ~lant's counsel that he was able to be 
present at that time. '!he state argued that the examiner did give Ferris 
the opportunity to have counsel present, but that he waived that right. '!he 
content of the agreement between the parties was not in dispute. 

'!he p:>lygratil examiner stated that the test consists of three separate 
tilases: the pre-test, the testirg {ilase, am. the p:>St-test. '!he examiner 
stated that it was cat1['[K)Il practice to include all three of these tilases when 
corrluctirg a p:>lygraph examination am. that each is essential am. each is 
recognized by the AIoorican Polygraph Association as part of the p:>lygraph 
examination. '!he examiner, who was not aware of the agreement, read the 
appellant his constitutional rights durirg the pre-test {ilase, explainirg 
that anythin:J he said could be used against him in court. Appellant was 
instructed that if he wished to speak to his atto:rney at any stage of the 
examination that they would stop am. allow him to do so. Appellant irxlica.t­
ed that he umerstood that he was able to make such a request at any time. 
In response to appellant's question, the examiner irxlica.ted that he would 
probably know the results at the conclusion of the test am. that if it was 
appellant's wish am. desire to discuss them, he would not have any problem 
with that. '!he record irxlica.ted that after the testirg phase the examiner 
asked Ferris if he still wished to discuss the test results, and he replied 
in the affinnative. Appellant was again told that he did not have to talk, 
am. was again advised of his Miranda rights, which Ferris said he umer­
stood. In the conversation that ensued, Ferris confessed. 

'!he Appellate Court said the evidence showed that the post-test {ilase 
had been CCIl'pleted at the time that appellant chose to make a confession. 
Havirg made the detennination that the confession was not a part of the test 
results am. thus not covered by the agreement, the court had only to decide 
whether the confession was coerced. A tape recordirg of the p:>lygraph 
examination was available. '!he Appellate Court concluded that the evidence 
shows that the conversation which took place after the test was CCIl'pleted 
was initiated due to appellant's request, prior to testirg, to discuss the 
test results. When Ferris irxlica.ted a desire to discuss the result, the 
examiner remirrled him of his Miranda rights and clearly irxlica.ted that he 
had the right to have his atto:rney present, am. that he was free to leave. 
Appellant then made a knowledgeable am. intelligent waiver of his rights to 
consult with counsel am. to remain silent. '!he court noted the Miranda 
warnin;Js, am. added that they fOUI'Xl no authority for the proposition that a 
confession is inadmissible for the sole reason that in p:>int of time it 
followed a p:>lygraph examination. '!he court fOUI'Xl no abuse of discretion by 
the trial judge in making his decision to deny the m::>tion to suppress the 
stat:eroonts made to the p:>lygraph examiner. '!he judgem:mt was affinood. 

Jones, P.J., concurrirg separately was of the opinion that the incrllni­
natirg stat:eroonts made durirg the p:>St-examination were inadmissible because 
the post-examination interrogation is part of the process. However, that 
Ferris did answer the examiner's questions after the actual examination, 
vohmtarily, even though he was not required to do so am. was so advised. 
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Koehler, J., in dj ssentin}, suggested the remarks were the product of 
deceptive tactics to isolate Ferris fran his attorney. sane circumstances 
as they existed: 

Ferris am his counsel mutually agreed the deferrlant would submit to a 
polygraIb examination. 

In the presence of counsel am again after enterin} the lab, prior to 
the pre-test inteJ::view, Ferris was advised of his constitutional rights 
am signed a pennission fonn that he umerstocxi those rights. 

upon canpletion of the test~, all recording attachments were 
rerocwed. Ferris was given an opportunity to offer infonnation as to 
whether or not he had any problems durin} testin}. 

since Ferris had earlier expressed a desire to discuss his test 
results, the examiner felt the logical course of action was to 
re-mirarrlize the deferXlant. He again, in fact for the third time, was 
advised (verl:lally) if his constitutional rights before any further 
conversation or questioninJ. His wavier was such that this examiner 
felt he had knowin}ly am intelligently waived those rights including 
his sixth Amerrlment right to ahve counsel present durin} the post-test 
questioninJ· 

After his confession am before leavin} the lab, Ferris again affixed 
his signature to the pennission rights fonn, this time ack::rlc:Mledgin} 
that he had continued to waive his rights, was well treated, submitted 
freely knowin} he could stop at anytime, am leave or consult with his 
attorney. 

SUmmary: 

Hopefully this article will assist other polygraIbists whether they be 
law enforcement or in the private sector, who at the request of the prosecu­
tion or a law enforcement agency may be called upon to test a deferXlant 
umer s:inri.lar circumstances. 

As a matter of law am fain1ess, we know if an inlividual invokes any 
constitutional right the request must be honored. So often, as examiners, 
we experience frustration in balancin} the rights of the deferXlant and 
protectin} the rights of the yC>l.lD;J children that allege they are victilns of 
sexual nolestation. F\1rt:her canplicatin} the matter, in too many cases, is 
the t.erxler age of the victilns. In the Ferris case the Court of CcImon Pleas 
concluded the 4-year-old was not canpetent to testify, but that the 5-year­
old was canpetent. nu- profession is so unique when you consider the thou­
sarrls upon thousarrls of cases that have been successfully resolved by 
polygraJ;trists across the country. If we are to succeed am make a differ­
ence we must continually remirrl ourselves that the courts have consistently 
used a "totality of the circumstances" approach in their review of cases to 
detennine if a deferXlant knowi.rqly am intelligently waived his or her 
rights. As a matter of professional ethics, our focus will continue to be 
the same as the courts, however, we must never lose sight of the victim's 
rights. 
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A GUIDE 'IO CONIX1Cl'ING roLYGRAFH EXAMINATIONS 
IN SEXmU. MM'l'ERS 

By 

David M. Hager 

Introduction 

In recent years, there has been a noticeable increase in the mnnber of 
sex related crimes reported to law enforcement agencies. with this in­
crease, canes the likelihood that we in the polygraph profession will in­
creasin;Jly be asked to c::x:>rrluct examinations of irxlividuals who are either 
suspected of, or have been victimized by this type of crime. 

Preparing for the Examination 

Before con::luctin;J a sex related examination, it is iIrperative that we 
prepare ourselves. 'Ibis requires reviewin;J the investigative case file, 
intel:viewin;J the investigator assigned to the case, am readin;J the state­
ments made by the SUspect, Victim, am Witnesses. By doin;J this, we will 
have a good idea of what did or did not happen, thus helping us formulate, 
in our IIlirxi, what questions will prove or disprove the allegation(s). 

Once these preparatory steps have been accanplished, we can then give 
thought to con::lucting the examination. First, is the decision of where the 
examination will be con::lucted. '!he roan should not be stark, like a police 
station interview roan, but have a pleasant, quiet, neutral atmosphere. 
'Ibis type of atmosphere helps to ensure the rapport necessary for this type 
of examination as well as help to establish the examiner's credibility as a 
non-biased seeker of the truth. Secorrl, consideration needs to be given to 
the timing of the examination. '!he Examinee should not be given a polygraph 
examination after several hours of interrogation or after a len:Jt.hy, em::>­
tiona! interview. In these instances, the examination should be scheduled 
for a day or two after the interrogation or interview. 

Pre-Test Interview 

As in all types of polygraph examinations, a critical phase is the 
pre-test interview. It is durin;J this phase that we develop the infonnation 
which will detennine the type of test we con::iuct, the questions we will ask, 
am establish the rapport needed to facilitate a confession from a deceptive 
Examinee. Examiners are not alike, am each has hisjher own style am 
methods for corrluctin;J the pre-test. 'Ibis guide will not attenq:rt: to teach 
anyone how to con::luct a pre-test interview. '!he following, however, are 
sane general guidelines fC>UIrl to be very helpful in buildin;J good rapport 
with the Examinee, as well as in ensuring a sucxessful examination. 

'!he author is a special agent in an agency of the u. s. Department of 
Defense. '!he opinions am conclusions expressed in this article are those 
of the author am do not necessarily represent the views of the Department 
of Defense or any agency of the Department of Defense. 
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Whenever we meet scmeone for the first time, we make many value judge­
ments conceming that Wividual, such as: can I trust them? Do they like 
me? etc. We fonn a mental image as to the Jd.nj of person we are dealing 
with. It is extremely ill'Iportant that we, as examiners, project an image of 
being professionals, with no biases or prejudices towards the examinee. 
Always exterxi your harrl in a frierrll.y manner while introducing yourself to 
the examinee. If we act like the bad policeman, we will have a difficult 
time convincing the examinee that we are not biased. '!he examinee should 
also be told what is going to take place during the examination. Exanple: 

"John, you know why you are here. Saneone has claillVed that you raped 
her. I am, therefore, going to have to advise you of your rights for 
(read the offense). I am also going to ask you to put in writing your 
willin;}ness to urrlergo a polygraph examination today. I will then 
explain polygraph to you am you am I will discuss the allegations 
against you, in detail, during which time we will work up the questions 
that I am going to ask you on the test today." 

Once you have explained to the examinee what is going to happen, he/she 
should be willing to cooperate with you am listen to what you have to say. 

Now that the examinee knows basically what is going to happen, he/she 
should be prepared to listen. We must then set the tone for the examina­
tion. Many times examiners have asked, "How do I get an Wividual prepared 
to answer the control questions without them objecting?" Scme of the canunon 
objections often heard are, ''Why are you asking me that question? How does 
that apply to me being accused of raping that girl? What business is that 
of yours?" '!he nnst effective way to avoid a situation such as this, is to 
tell the examinee, right from the beginning, what you will be discussing, 
that is, sexually related issues. Exanple: 

"John (Mary), we are not here today to discuss the theft of noney or 
sc::I'Ie other type of crime. We are here to talk about a crime involving 
a sex act. When we mention the word sex, I know that, to many, it 
might be embarrassing am even offensive, but, none the less, that is 
what you am I must talk about. I am not going to talk about sex in 
order to embarrass or humiliate you in any way, but to allow me to 
gather all the facts I need to develop the questions I will ask on this 
test today." 

'!he examinee ncM knows what you will be talking about, which will make it 
easier for you to ask your opening question am pre-set your control ques­
tions. 

Opening Questions: 

A good opening question is a must. '!his question can seJ:Ve several 
purposes. It allows the examinee to hear a question concerning the issue 
for the first time, thus, allowing hinVher to talk about the issue am 
release sc::I'Ie of hisjher nervous energy. It also allows the guilty person to 
tell you how he/she feels about what happened. Exanple: 
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(SUspect) "Jdm, what ki.rrl of person do you think would force his way 
into a girl's roam am force her to have sex with him?" 

(Victim) ''Mary, what ki.rrl of person do you think would report that she 
had been raped, when not:l1inJ really happened?" 

It is important that 'ifle listen carefully to the answers given by the 
examinee when asked this question. Many times, the deceptive irrlividual 
will tell you exactly why they did the "evil deed." Remember, it is always 
easier to tell the truth than it is to make up a lie. 

By utilizin;J the openin;J question in this marmer, 'ifle can also pre-set 
the oontrol questions. 

Depen;:linJ on your trainin:], the introduction am settin;J of oontrol 
questions usually occurs near the ern of the pre-test interview, after you 
have reviewed the relevant questions with the examinee. '!his is not an 
attenpt to get anyone to dlange; however, after a.ski.rg your openin;J ques­
tion, you can pre-set your oontrol questions am eliminate any objections to 
these questions when you introduce them later. 

Exanple 1: 

Examiner: "Jdm (SUspect), what ki.rrl of person would break into a 
girl's roam am force her to have sex with him?" 

Jdm: "I don't know, maybe scmeone who was hard up or dnmk." 

"Examiner: ''Well, Jdm, I support that could be the ki.rrl of irrlividual 
I'm looking for; however, 'ifle have been gathering statistics for many years 
on these types of crimes, am with all the data 'ifle have oollected, we have 
observed a profile of the type of irrlividual who would rape scmeone. '!he 
person I am looking for is sexually maladjusted, lives in a sexual fantasy 
world am lives out his fantasies through mastu1:Dation. '!his person derives 
great pleasure in participatin;J in thin;Js that are taboo, like unnatural sex 
acts such as, oral sex, anal sex, mastu1:Datin;J after looking at POn1OCJraphy. 
Basically, scmeone who is perverted. Jdm, does this describe you?" 

Jdm: "Heck no!" 

Examiner: "Great, because if you said you 'iflere, I would have to be­
lieve that what that girl said you did is true. Great! Jdm, since you 
said that you 'ifleren't that type of person, I need to be able to verify that, 
so there will be sane questions on the test today to see if you are this 
type of person am, since you said you 'ifleren't, you should have no problem 
answering them. Right?" 

Jdm: ''Well, uh, er, no, I guess not." 

Exanple 2: 

Examiner: ''Mary (Victim), there have been many times when women have 
reported that they 'iflere raped, am the crime actually occurred. Women have 
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been raped. However, there have also been many times when women have re­
ported that they were raped when ~ really happened or the sexual act 
was consensual. Mary, what kin:l of person do you think would report that 
they had been raped when ~ really happened or the act was consensual?" 

Mary: "I don't know, maybe saneone who is oonfused or wants to get 
even with someone, or someone who wants attention." 

Examiner: "You are correct. '!hose are some good exanples of the type 
of person who would falsely report a rape. '!here is also another type. For 
years we have been studying women who falsely report a rape, am what we 
discxwered is this. 'lhese wanen live in a sexual fantasy world. '!heir 
fantasies sometimes l::lecx:lroo so real they can't separate reality fran fantasy. 
'!hey live out their fantasies thorough masturt:ation am, since they have a 
warped sense of reality, they like to participate in sex acts that are 
urmatural such as, oral or anal sex, or masturt:>ation with objects. When 
they can't separate reality fran fantasy, this is when they falsely report 
that they have been raped. Mary, I don't believe you are this type of 
person. Are you?" 

Mary: "No, sir!" 

Examiner: "Good, because I have to ask you some questions on the test 
today that will tell me if you are, am since you have told me you are not, 
you should have no problem with the questions right?" 

Mary: "Right." 

As you can see, the examinee is TY:M expecting you to ask questions on the 
examination relating to this area. You have already explained to hinVher 
why you are going to ask these types of questions am, since they have 
stated that they are not "this type of person," it will make your setting of 
the control questions easier. 

Polygraph Explanation 

'!he purpose of this guide is not to teach anyone how to cornuct a 
pre-test; however, to con:luct a proper pre-test, a good explanation must be 
given as to how polygraph works. By doing so we convince the deceptive 
inlividual that we can in fact detennine when someone is lying am, at the 
same time, convince the non-deceptive inlividual that we can prove they are 
telling the truth. 

Each examiner has his/her own method of explaining how the polygraph 
works; however, something very helpful is to follow a sinply progression of 
facts. Exanple: 

(1) '!he first thing is, tell the examinee that it takes 100% of the 
truth to pass the test. 

(2) We know 100% of the truth because it is recorded in our 
subconscious mirxl which acts like a giant video recorder. 

81 

Polygraph 1989, 18(2)



Examinations in Sexual Matters 

(3) When we are aske1. a question, our sulx::onscious min:i shows us a 
notion picture of the event am we sint>ly oonfinn what our min:i is showing 
us when we oonfinn the tnrt:h.. 

(4) We can also lie. Why do we lie? FEAR. 

(5) Relate how the autonanic neJ:VOUS system reacts to Iilysical stress 
am fear. 

(6) No Iilysical stress is involved in the examination. '!his leaves 
fear. 

(7) At this t~, give an explanation of the cxxnponents of the poly­
graIil i.nstnnoont. 

(8) Recap that people lie because of fear am the only reason a person 
would be afraid during a polygraIil examination is if they intentionally plan 
to lie during the examination. 

(9) It is now t~ to discuss the case with the examinee. 

case Discussion 

It is inportant to allow the examinee to tell you about the case in 
his/her own words. Listen carefully am CCI'lpare what they tell you to what 
you learned when you reviewed the case file. Pay close attention to the 
tenninology used by the examinee. What does he/she call the sex act(s) am 
body parts. '!his will be useful when you fo:nnulate your relevant questions. 
You don't want to ask saneone about perfonning fellatio when they call it 
something else (a b--j-); they may not know what you are talking about. 
It is inportant that you do not interrogate at this t~, but it may be 
necessazy to clear up any disparities between what they are now telling you 
versus what they related on their previous statement. After a discussion of 
the case with the examinee, you are now prepared to fo:nnulate am introduce 
the relevant questions. 

Relevant Questions 

If you have properly set the tone for your examination as outlined 
earlier in this paper, your examinee should have an idea of the type of 
questions you are going to ask during the examination, am should be ready 
for you to introduce the relevant questions. 

When fo:nnulating the relevant questions, be specific ooncerning the 
acts that are alleged to have occurred. Don't use scientific or legal 
tenninology such as: fellatio, intercourse, sexually IlDlest, rape, etc. 
'!hese words may mean different things to different people. An example of 
this is an examination that was oorxiucted on an irrlividual who was accused 
of touching his 16-year-old daughter's breasts, placing his fingers into her 
vagina, am asking her to have sex with him. '!he examiner utilized a two­
question Zone carparison Test with the relevant question being, "Did you 
sexually IlDlest your daughter, Michelle?" '!he examiner rerxiered a NDI 
opinion. A review of this examination by another examiner was oorxiucted. 
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It was the opinion of the reviewing examiner that the test was invalid based 
on the use of the technical tenn "sexually nolest." '!he reviewing examiner 
corrluct:ed a retest on the SUspect, asking the following questions: 1) Did 
you ever touch that girl's breasts for any sexual purpose? 2) Did you ever 
pIt your fingers into that girl's vagina? 3) Did you ever ask that girl to 
have sex with you? Based on these questions, the suspect was fourxi to be DI. 
'!he suspect confessed to the acts during the post-test, but maintained that 
he did not "sexually nolest" his daughter. 

When questions containing technical tenns are used, or the physical 
acts themselves are not tested, the examination may not produce acx:::urate 
results. Whatever tenns the examinee uses to describe the physical acts, 
are the tenns that should be utilized in the relevant questions, thus mini­
mizing the possibility of the examinee misurxlerstarrling or rationalizing the 
meaning of the question. 

When testing victims, it is acceptable to ask relevant questions that 
require a "Yes" answer. Example: 

1. Did that man put his fingers into your vagina? 

2. Did that man have sex with you? 

3. Did that man push you onto the bed? 

4. Did that man tell you he would kill you if your told anyone what 
happened? 

5. Did that man fon::lle (play with) your breasts? 

I do not recammerrl that you take a short statement ani ask, "Did you 
lie when you said ••.. ? or, "Did you lie in your statement?" Questions such 
as these places the examinee in the position of being one-step removed from 
the offense, thereby toning down the "threat of being caught." 

It is inqJortant to keep things sirrt;>le when selecting the type of test 
to utilize. If the examinee denies having sex with the victim, sirrt;>ly ask, 
"Did you have sex with that girl?" He could not have raped her if he didn't 
have sex with her. A thorough case review will dictate the questions that 
should be asked. Just remember these three sirrt;>le rules: 

1. Test on! Y the physical act (s) • 

2. Do not use technical or legal tenns. 

3. Use the sirrt;>lest test technique. 

control Questions 

Once the tone has been established for the examination ani you have 
pre-set the control questions as outlined earlier, you are ready to intro­
duce ani set the control questions. 
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Prior to askirg the control questions, you ImlSt introduce the examinee 
to the type of questions you are rDiI go~ to ask. It is dur~ this intro­
duction that \tie remirxl the examinee that he/she has already answered these 
questions, am that \tie sinply want to be able to state, after the examina­
tion, that he/she is not the type of person who could have cc:mni.tted this 
crime. For exant>le: 

Examiner: "Jolm, remember earlier when I asked you what type of person 
could have raped this girl?" 

Jolm: "Yes." 

Examiner: ''Remember, I told you that the type of person I was looking 
for was sexually maladjusted, liked to participate in unnatural sex acts am 
fantasized about sex. He would live in a sexual fantasy world am live out 
the fantasies through masb.n:'bation. Do you remember that?" 

Jolm: "Yes." 

Examiner: "You told me that you weren't this type of person am that 
this profile did not fit you, right?" 

Jolm: "Right. " 

Examiner: ''Well, Jolm, I have no reason to believe that you are this 
type of person; hCIINE!Ver, if you are I will knovl, by the time this test is 
ccanpleted, that what that girl said you did is true, so I want to verify 
that you aren't this type of person. Sourrl fair?" 

Jolm: "Sourrls fair." 

Examiner: "Great. Now here are the questions that I am go~ to ask 
on this test. '!hese questions will allow me to verify whether or not you 
are this type of person." 

By making this introduction, we are help~ insure "no" answers to the 
control questions, thus allow~ less objection to the questions t:h.ensel ves. 

Although I am going to list several control questions am ways of 
introduc~ am setting each question, this list is not exhaustive. '!he 
types of questions are only limited by the examiner's ilnagination. Consid­
eration should be given to how to introduce the question so that it makes 
sense to the examinee. 

When introduc~, sett~, am askirg your control question, never 
sinply ask the question. Renenber, the purpose of this question is to allow 
the concept of psychological set to take place. '!he question should be 
sanewhat related to the relevant issue am same~ that the examinee has 
probably done. '!he follow~ are same control questions that have been used 
effectively in the past, with an exant>le of how to set each one: 

Q,lestion 1. (All sexes) Between the ages of _ am _ did you ever 
masb.n:'bate? 
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Introduction: 

Examiner: "John, we believe that the intividual we are loe>ki.n:J for is 
sexually maladjusted. We also know that arourxi the ages of 10 to 12, a 
yOUl'q manjwanan starts a Plase of life called p.lberty. It is dur:in;J this 
time that intividuals notice that when they touch themselves down there, it 
feels good. '!bey start recx:lgl1iz:in;J that there is a difference between girls 
am boys. Dlr:in;J this Plase, they start to interact with the opposite sex. 
As children they play "doctor;" as teenagers, they pet, feel each other am, 
eventually, have their first sexual encounter with the opposite sex. '!his 
is nonna1. behavior am interaction dur:in;J p.lberty. John, we have fOtlI'rl that 
there are others who do not have a nonna1. interaction as a child. At an 
early age, instead of play:in;J with the opp::lSite sex, they channel their 
sexual energies am desires inward toward their own body. When this inti­
vidual bec::c:Ile; an adult male, we have a man who is either a latent h.cxrosex­
ual, an outright hcm:>sexual, or a man who is sexually maladjusted. John, 
are you this type of person?" 

John: "Heck, no." 

Examiner: "Great, then there is only one way you can answer this 
question am that is, "No." '!he question is (read masturbation question am 
then say, "No, right?"). 

Try as you may, there are sane people who will not say "no" to this 
type of question. 'lb COWlteract a possible admission, try one of the fol­
low:in;J: 

You have? My gosh, how many times? 

You have? But not lOOre than twice a lOOnth or so, right? 

Really? But never after looki.rxJ at pornography? 

(For Males) In front of a mirror? 

(For Females) Never with an abject, right? 

Question 2. (Males) Prior to your 
force your sexual desires on a female? 

Introduction: 

birthday, did you ever 

Examiner: "John, what 1d.rn of intividual would force himself sexually 
on a female? Saneone who is sexually maladjusted. He forces himself on a 
wanan because, while grow:in;J up, he did not have the interaction with the 
opp::lSite sex to really know what to do. You told Ire that you weren't sexu­
ally maladjusted, didn't you?" 

John: "Right." 
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Examiner: "'!hen there is only one way you can answer this question arrl 
that is, "no." (Read the question, then say, "You can say no, Right?")." 

Question 3. (Females) Prior to 1987, did you ever fantasize about 
having sex with sansone you do not know? (Altenlative: a I1DVie star, a 
st:ran;Jer) • 

Introduction: 

Examiner: ''Mary, remember I told you that the person who makes false 
claims about being raped lives in a sexual fantasy world where the fantasies 
are lived out arrl reinforced through masb.n:Dation? Scmetimes, the fantasies 
became so real that in the person's llIinj they are no larger a fantasy. When 
this cx::curs, these women sometimes report that they have been raped when, in 
fact, nothing really happened. Mary, does this behavior fit you?" 

Mary: "Ch, no." 

Examiner: "Great. '!hen, Mary, there is only one way you can answer 
this question, unless you have been lying to me, arrl that is, "No." (Read 
question then say, "you can say no, right?")." 

Question 4. (Males - especially good for hanosexual. cases). Prior to 
1987, while in a public restrocm, did you ever sneak a peek at another man's 
penis? 

Introduction: 

Examiner: "John, hOW' many times have you gone into a public restroom, 
walked up to the urinal, l.D1Zipped your pants, arrl felt eyes on you? You 
look over at the next stall arrl there is this guy looking at your penis. I 
know it is natural when you walk into a restrocm, to look a.roun:i, arrl you 
might get a glilrpse of another man's penis, but to sneak a peek at another 
man's penis is weird arrl pel:Verted. You've never done anything even close 
to that, have you?" 

John: "Heck, no." 

Examiner: "Great. '!hen you can easily answer this question, "No. " 
(Read the question arrl tell him, "Your answer is no, right?")." 

Question 5. Prior to ___ , did you ever participate in an unnatural 
(or abnonnal) sex act? 

Introduction: 

Examiner: "John, remember I told you that the person I am looking for 
likes to participate in things that are taboo to JOOSt nonnal people, like 
you arrl me, arrl are considered by society to be unnatural? I am going to 
ask you about participating in an unnatural sex act. But, before you ask me 
what an unnatural sex act is, I want you to know that when I have asked this 
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question in the past, I have heard everythirg fran sex with animals, mastur­
bation with objects or after readin;J po~y, to oral sex, anal sex, an::l 
haoosexuality. One person told me that oral sex was the IrOSt disgustirg 
thin;J that he could iInagine. I mayor may not agree; however, I need to 
knc::M if you are paverted in this way. Are you?" 

Jcim: "No, I'm not. II 

Examiner: "Great, then there is only one way you can answer this 
question an::l that is, ''No,'' right?" 

Jcim: ''Right. " 

Examiner: (Read question then add, I am glad you can say no because 
that will make my job easier.) 

Hamling of Admissions to Control Questions 

'!he above questions are e.xarrples that have been successful in the past. 
However, there are times when it is not as easy as these e.xarrples may lead 
you to believe. sane people want to tell you everythirg that they have 
done. To stop the admissions, try these JXrrases: 

Mast:w:bation Question: 

1. Ob, really? How many times? But never nore than a couple times a 
year, right? 

2. SUrely not with an object, right? 

3. I hope not after lookin:J at pornography, right? 

4. But never in front of a mirror, right? 

Unnatural Sex Acts Question: 

1. oral sex, really? How many times? 

2. Really, oral sex? 

3. Anal sex? How gross. Were you drunk or somethin;J? 

It is inp:>rtant to renv=mber that the rontrol question is supposed to 
create a roncern for the examinee. If he/she makes enough. admissions, the 
question may no IOn;Jer bother hfnVher an::l the examiner should ronsider 
ask:inJ a different question. 

Control Questions for Teenagers: 

Many times the victins of sex offenses are teenagers. caution should 
be given when testirg teenagers an::l extreme caution should be given to a 
person urrler the age of 15. '!he rontrol question technique is based on the 
premise that when your examinee answers "no" to a rontrol question, they are 
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probably telli.n;J a lie. Teenagers, however, usually have not had enough sex 
or life experiences to have done many of the things we concentrate on in our 
control questions. Here is a list of sane control questions that YJOrk well 
with teenagers: 

1. Have you ever fantasized about havi.n;J sex (mak:in3 love)? 

2. Have you ever touched your own naked body for any type of sexual 
gratification? 

3. Have you ever lied to saneone who trusted you about your sexual 
activity? 

4. Have you ever lied to anyone about your sexual activity? 

5. Have you ever let a teenage boy touch your breasts? 

6. Did you ever touch a schoolmate's penis? 

It is i.np:>rtant when selecti.n;J your oontrol questions that you remember 
that their introduction must be loqical am appear relevant to your 
examinee. Your questions must be ~; the st:ron;Jer the better. We ONe 

it to the in:lividual bei.n;J tested to have a place to react, because the 
relevant questions are often embarrassi.n;J am emotion evoki.n:J. In fact, 
there is probably no such thi.n:J as a control question bein:J too ~ in a 
sexually related polygraIil examination. 

Closing statement 

After reviewi.n;J all of the questions on the test with the examinee, you 
can help the examinee establish "psychological set" by making a sinple 
closi.n;J statement. Example: 

"Jdm,IMary, there is only one person in the world who knows 100% of the 
truth to all of those questions. You. In approximately forty minutes 
there will be two of us. '!be thi.n:J I must tell you is this, unlike 
tests you may have taken in high school or oollege, wherein you got an 
A for a grade of 95%, 95% on this test is an F. You have to be 100% 
truthful to pass this test. '!here are no questions on this test that 
are any less i.np:>rtant than the others. You have to pass them all in 
order to pass the test. Umerstan:i? Great. " 

Take a short break am do not allOW' the examinee to camnent on your closi.n;J 
statement. 

By mak:in3 a closi.n;J statement of this nature, the examinee will believe 
he/she must pass all of the questions. '!he norrleceptive in:lividual will 
channel hisjher fears am anxieties toward the control questions am think 
that because he/she has done sane of the things in the past, he/she will 
fail the examination am the examiner will believe he/she did the crime. 
'!he deceptive in:lividual, on the other harrl, will not be ooncerned with the 
control questions as he/she knows they are lyi.n;J about the direct allega­
tion(s). Your clos:in;J camnents, therefore, help to establish the examinee's 
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psychological set, thus givin;J the examinee every possibility of passing 
the examination. 

Many of the methods for question fonTP.ll.ation outlined in this paper can 
be utilized with IOOSt of the polygraPl examination techniques. '!he pw:pose 
of this paper is not meant to teach saneone how to con:luct a polygraph 
examination, but to help an examiner outline a strategy to approach this 
difficult type of examination - one involvin;J a sex related offense. 

* * * * * * 
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STATE DEPARIMENI' RmJIATION ON '!HE roLYGRAFH 

'!he regulation ''Use of Polygraph Examinations" was published by the 
United states Departmant of state in their Departmant Notice of January 13, 
1989. 

USE OF roLYGRAPH EXAMINATIONS 

'!he follCJWirg regulations govenU.rg the use of polygraph examinations 
in investigations of state Departmant enployees am contractors carried out 
by the Departmant are effective irmoodiately am will be published in the 
Foreign Affairs Manual at 3 PAM 165. 

Cllapter 1 

AU'IHORIZED USES OF roLYGRAFH EXAMINATIONS 

A. General 

1. A Departmant of state official may ask a Department enployee or 
contractor to agree to take a polygraph examination only in accordance with 
these regulations am only for those purposes set forth either in section B 
of this Cllapter am specifically authorized by the Secretary of state with­
out delegation or in section C of this Cllapter. 

2. An imividual may be asked if he or she is willirg to take a 
polygraph examination for a p.rrpose in section B.1.-3. or C. An imividual 
may volunteer to take an exculpatory polygraph examination UI'Xier B.4. In 
the case of examinations UI'Xier section B.1.-3. or C, the imividual may be 
asked if he or she is willirg to take the examination, am for those UI'Xier 
B.4. the examination may be given, only after approval in writirg in each 
specific case by the Secretary, the Deputy Secretary, the Under Secretary 
for Management, the Inspector General (for examinations under B.l. involvirg 
criminal investigations corrlucted by his office) or a person whcm the Secre­
tary has designated in writirg. '!he authority to designate such a person 
may not be delegated. '!he polygraph shall be enployed only when the person 
to be examined has consented in writirg to the examination. 

3. '!he person beirg considered for polygraph examination shall be 
given timaly notification of the date, tima, am place of the examination as 
well as his or her right to obtain am consult with legal counsel. Legal 
counsel may be available for consultation durirg the polygraph examination. 

4. Except for examinations administered pursuant to paragraphs B.2.a., 
am C of this Cllapter, imividuals shall not be asked if they are willirg to 
take a polygraph examination until such tima as all other reasonable inves­
tigative steps have been taken. Polygraph examinations shall be considered 
as supple.tOOJ'lta.ry to, not as a substitute for, other fonns of investigation 
that may be required UI'Xier the circt.nnstances. 

5. When an imividual is asked whether he or she is willirg to take a 
polygraph examination, he or she shall be advised of the consequences, or 

106 

Polygraph 1989, 18(2)



state Department Regulations 

lack thereof, of his or her refusal to be so examined. '!he irrlividual shall 
also be advised of the sex>pe such examination would assume ani provided with 
a copy of this Regulation. 

6. Applicants for employnent, volunta1:y assigmnent, or volunta1:y detail 
to positions requirirq access to specifically designated infonnation in 
special access programs designated by the Secreta1:y umer B.2.a. below; ani 
personnel applyirq for volunta1:y detail to certain positions in the Central 
Intelligence Aqerq, the National Security Aqerq, ani the Defense Intelli­
gence Aqerq as provided urrler C below; who are requested ani who refuse to 
take a polygraJil examination shall not be selected for or assigned to such 
position. SUch refusal shall be without adverse consequences to their 
previous position or status. 

7. Persons who are requested ani who refuse to take a polygraph exami­
nation in connection with detennini.rq their continued eligibility for access 
to specifically designated infonnation in designated special access pro­
grams, in accordance with paragraph B.1.a., below, or continued volunta1:y 
detail to certain positions in the Central Intelligence Aqerq, the National 
Security Aqerq, ani the Defense Intelligence Aqerq, in accordance with 
paragraph C, below, (including incumbents of positions subsequently deter­
mined to require polygraJil examination as a cordition of access, volunta1:y 
assigrnnent or volunta1:y detail), may be denied access or assigrnnent or 
detail, provided that the Department shall ensure that such irrlividual is 
retained in a position of equal grade ani pay that does not require poly­
graph examination. 

s. When deception is irrlicated by the examiner's interpretation of 
polygraJil charts in polygraJil examinations corrlucted umer these regula­
tions, an in-depth inteJ::view of the subject will be umertaken by the exam­
iner amjor investigator inunediately followirq the running of the chart, to 
resolve any irrlication of deception. If the irrlication of deception carmot 
be resolved through such means, the subject will be so advised. If it is 
detennined after reviewirq the pol ygraIb examination results, that they 
raise significant questions of deception, additional investigation may be 
uniertaken ani the subject shall be given an opportunity to umergo addi­
tional examination usirq the same or a different examiner. 

9. In the case of polygraph examinations corxiucted urrler the provi­
sions of paragraIb B.2.a., below, if such additional examination is not 
sufficient to resolve significant questions relevant to the subject's clear­
ance or access status, a c::cmq:>rehensive investigation of the subject shall be 
uniertaken, utilizirq the results of the polygraJil examination as an inves­
tigative lead. If such investigation develops no derogatory infonnation 
upon which an unfavorable administrative action to the subject may be We­
perdently based, no department officials may take such action unless ap­
proved by the Secreta1:y in specific cases, based upon his or her written 
firrlirq that the infonnation in question is of such extreme sensitivity that 
access urrler the circumstances poses an unacceptable risk to the national 
security. In such cases: 

a. '!he Secreta1:y shall notify the subject, in writirq, that, 
althrugh the investigation which followed the irrlication of deception durirq 
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the polygrarb examination did not in am of itself provide an imeperrlent 
basis for denial of ac:x::ess, a detennination to deny such ac:x::ess to the 
subject had been Bade, based upon the fin:ll.Ig of the Secretary that ac:x::ess 
l.lIXler the circumstances poses an unacceptable risk to the national security. 
After receivirg such notice, the subject may request the Secretary to recon­
sider his detennination if he or she believes that such reconsideration is 
warranted. 

b. Copies of the detennination as well as the Secretary's notifi­
cation to the subject shall be :retained only by the Secretary's office am 
the Bureau of DiplClllatic Security. '!his provision does not preclude use of 
such records in the event of litigation, or infonning imividuals of the 
subject's level of cleararx::e. 

c. No notification other than provided for in subparagraIils a. 
am b. above, shall be made. 

10. No unfavorable action will be taken by the Department solely on the 
basis of a polygrarb examination chart that imicates deception, except as 
provided in subsection A.9. Unfavorable administrative action shall not be 
taken against a person for :refusal to take a polygraph examination, but 
actions may be taken pursuant to sections A.6. am A. 7. 

11. Polygraph examinations administered by Department of state poly­
graph examiners or pursuant to Department of state authorization shall be 
corxiucted only as prescribed by this Regulation. 

12. '!he Assistant Secretary for DiplClllatic Security am the Inspector 
General shall deliver quarterly :reports to the Secretary of state on the 
administration of polygraph examination l.lIXler this Regulation. '!he reports 
shall include the rnnnber of examinations authorized am corrlucted durirg the 
reportirg period, am a description of the circumstances l.lIXler which each 
examination was authorized am corrlucted, but shall not include the names of 
imividuals examined. 

13. Unless these regulations further limit authority to delegate, the 
duties am flmctions prescribed by these regulations shall only be exercised 
by the name official, his or her superior or a person actirg for him or her 
by delegation durirg absence. 

B. INVESTIGATIVE CASES FOR WHI<lI '!HE R:>LYGRAPH MAY BE AUIHORIZED 

1. Criminal Investigations. A polygraph examination may be authorized 
in a criminal investigation when the followirg awly: 

a. '!he crime involves an offense punishable l.lIXler Federal law by 
death or confinement for a tenn of 1 year or no:re; 

b. Investigation by other means has been as thorough as circum­
~pennit; 

c. '!he developnent of infonnation by means of a polygraph exami­
nation is essential to the corrluct of the investigation; 
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d. '!he person being considered for examination has been inter­
viewed arxl there is reasonable cause to believe that the person has krlowl­
edge of or was involved in the matter un1er investigation; 

e. '!he case un1er investigation is sufficiently important to 
merit the examination; arxl 

f. '!he scope of the polygraIil examination is lllnited to the 
activities un1er investigation. 

2. Persormel Security Investigations. A polygrclIil examination may be 
authorized in connection with persormel security investigations as follows: 

a. Access to Specifically Designated Infonnation in Designated 
Special Access Programs. A polygrclIil examination may be authorized to 
assist in detennining the initial eligibility (arxl aperiodically thereafter 
on a rarrlc:m basis to assist in detennining continued eligibility) of Depart­
ment e.nployees arxl contractor personnel who volunteer for assignment to 
positions in programs carried out jointly with e.nployees of the Intelligence 
camm.mity. SUch positions may require access to specifically designated 
classified infonnation protected within special access programs which are 
established pursuant to E.O. 12356 arxl which the Secretary, without delega­
tion, also specifically designates un1er this subparagraph for the use of 
polygrclIil examinations. SUch specific designation shall be based upon the 
request of the Assistant Secretary for Diplanatic Security, who shall certi­
fy in writing, or obtain the certification of an awropriate official of 
the Intelligence camm.mity, that unauthorized disclosure of the infonnation 
in question could reasonably be expected to: (1) jeopardize human life or 
safety; (2) result in the loss of unique or uniquely productive intelligence 
sources or methods vital to u.s. security; or (3) would compromise technolo­
gies, plans or prcx:::edures vital to the strategic advantage of the united 
states. '!he scope of any pol ygraIil examination administered urrler this 
subparagraph shall be lllnited to the counterintelligence topics prescribed 
in ~ A of this Regulation. 

b. Resolution of Certain Personnel Security Investigations. '!he 
use of the polygrclIil may be authorized for Department e.nployees arxl contrac­
tor persormel, when credible derogato:ry infonnation developed in cormection 
with a persormel security investigation for a top secret clearance of a 
Department e.nployee or contractor causes substantial doubt whether access or 
continuation of access to classified infonnation is clearly consistent with 
the interests of national security, arxl all other efforts to resolve the 
adverse infonnation have been taken. '!he scope of a polygraIil investigation 
un1er this subparagraIil shall be restricted to the activities urrler investi­
gation. 

3. Counterintelligence Investigations. 

a. A polygraIil examination may be authorized for use in c0nnec­
tion with the investigation of an unauthorized disclosure of classified 
infonnation or other counterintelligence investigation of Department e.nploy­
ees arxl contractor persormel, provided that the following apply: 
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(1) Investigation by other means has been as thorough as 
circumstances permit. 

(2) '!he developnent of infonnation by means of a polygraph 
examination is essential to the c:::or:rluct of the investigation; am 

(3) '!he in:lividual beirg considered for examination has been 
intaviewed am there is reasonable cause to believe that the person has 
knc::Mledge of or was involved in the matter under investigation. 

b. '!he scope of a polygrap-t examination under this subparagraph 
shall be restricted to the activities under investigation am relevant 
counterintelligence topics set forth in Appenlix A of this Regulation. 

4. Exculpation. '!he use of the polygraph may be authorized for the 
purpose of exculpation only if the request for such examination was initiat­
ed by an employee or contractor who is the subject of a crinrinal, personnel 
security, or counterintelligence investigation. '!he scope of a polygraph 
investigation under this subparagraph shall be restricted to the activities 
UIXier investigation. '!he Department may not offer an examination for the 
purpose of exculpation. 

c. CASES FOR WHICH '!HE roLYGRAm SHALL BE USED 

Voltmtaly Assignment or voluntaly Detail to Intelligence Agencies. 
Polygrap-t examination shall be required for Department employees am con­
tractor personnel to assist in detennining their eligibility for initial or 
continued voluntary detail for duty in :p:>Sitions at the National Security 
Aqercy, the Central Intelligence Aqercy, am the Defense Intelligence Aqercy 
for which a pol ygrap-t examination is required by those agencies. '!he scope 
of any polygraIil examination administered for details UIXier this section, 
with the exception of details to the Central Intelligence Aqercy, shall be 
limited to the counterintelligence topics prescribed in Appenlix A of this 
Regulation. 

D. LIMITATIONS 

1. Arrj final administrative detennination ren:iered in cases in which a 
polygrap-t examination is taken shall not be based solely on the results of 
an analysis of the polygrap-t charts except as provided in A.9. or where the 
results are exculpatory. Responses to tectmica1 questions shall have no 
probative value. 

2. '!he results of a polygraIil examination am record of results shall 
be considered privileged infonnation am shall not becane part of an 
in:lividual's personnel file. SUch results shall be disseminated only in 
accx:>rdance with subsection B.2. of Cllapter II of this Regulation. Results 
of an analysis so disseminated, other than results exculpatirg the in:lividu­
al, may be used in subsequent investigations only as an investigative lead. 

3. No unfavorable administrative action may be based upon an in:lividu­
al's refusal to UIXiergo polygrap-t examination in connection with the provi­
sions of this Regulation but actions may be taken pursuant to sections A. 6. 
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am A. 7 • Refusal to urrlergo pol~ examination l.lnier these provisions 
shall in no manner affect other personnel actions, includirg the person's 
official evaluation report, or eligibility for prcm:>tions, awards, or posi­
tions that have not been detennined to require pol~ examination as a 
con:lition of enployment, assignment, detail or access. 

4. Infonnation concernirq a person's refusal to urrlergo polygraph 
examination shall, in all cases, :be given the full privacy protection pro­
vided by law am these regulations. Specifically, infonnation concernirq a 
person's refusal shall not: 

a. Be recoroed in the person's personnel file, investigative 
file, or any other file. As an exception, in crilninal cases, a refusal may 
:be recorded in the pol~ examination tedmical report maintained in ffi. 

b. Be c::x:amm.micated to a person's supel:Visor, am in the case of a 
contractor enployee, a person's enployer, unless sudl action is necessary in 
support of action to :be taken urrler the provisions of subsections A. 6. am 
A. 7. of this Chapter. In crilninal cases, the fact of refusal to urrlergo 
pol~ examination shall not :be ccmmunicated to persons other than those 
directly involved in the administration, control or corxluct of crilninal 
investigations. 

Nothing in this paragraFh 4 shall :be read to preclude the preparation 
of the report required in paragraFh A.12. 

ClIAPI'ER II 
CDNWCT OF IOLYGRAm EXAMINATIONS 

A. P.OOCEIlJRES 

1. General. Polygraph examinations may :be corxlucted only by certified 
pol~ examiners enployed by the Department of state or by examiners 
certified to administer polygraFh examinations for other u.s. Government 
offices. Examiners shall meet at a minimum the requireJt¥:mts established by 
the Department of Defense in Chapter 3 of DoD regulation 5210.48-R for the 
selection, trai.nin3, am supel:Vision of pol~ examiners. All examina­
tions shall :be corxlucted only in accordance with am urrler circumstances am 
procedures detailed in this Regulation. 

2. Pretest. Before administerin;J a polygraFh examination, the poly­
grciIi1 examiner shall: 

a. Obtain assurance fran the person to :be examined of his or her 
vohmtary consent to the examination. '!he consent must :be in writin;J am 
shall :be included am maintained in the pol~ examination tedmical 
report. 

b. Ensure that the person to :be examined has not been subjected 
to prolonged interrogation immediately:before the pol~ examination. 

c. Interview the person to :be examined. Dlrin;J this interview, 
at a mini.num, the examinee shall :be infonned of the followin;J: 
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(1) '!he characteristics am nature of the polygraph 
i.nst.nnrent am examination, :irx::ludin;J an explanation of the Ihysical opera­
tion of the i.nst.nnrent, the procedures to be followed durin;J the examina­
tion, am all questions to be asked durin;J the examination. 

(2) If the polygraJ;il examination area contains a two-way 
mirror, camera, or other device through which the examinee can be abseJ:ved 
am if other decides, such as those used in corwersation nonitorin;J or 
recorcl:irg, will be used simultaneously with the polygraJ;il. 

(3) '!hat he or she is privileged against self-incrimination 
urxier the Fifth Amendment to the Constitution. 

(4) '!hat he or she has the right to obtain am consult with 
lei;Ja1 counsel am that legal counsel may be available for cx:msultation 
durin;J the polygraJ;il examination. '!he examinee also shall be advised that 
he or she may interrupt or tenninate the examination at his or her own 
volition, or upon advice of counsel, durin;J any phase of the examination. 

3. Questions asked during Polygraph Examination 

a. All questions asked ooncerning the matter at issue, except for 
tedmical questions necessary to the polygraph tedmique durin;J a polygraph 
examination, must be of special relevance to the subject matter of the par­
ticular investigation. Questions probin;J a person's thoughts or beliefs or 
lifestyle that are not related directly to the investigation are prohibited. 
SUbject matters that should not be probed :irx::lude religious am racial 
beliefs am affiliations, political beliefs am affiliations of a lawful 
nature, am opinions regarding the oonstitutionality of legislative poli­
cies. 

b. When use of the polygra{tl is authorized p..rrsuant to Cl1apter I 
of this Regulation, tedmical questions utilized in such examinations shall 
be constructed to avoid embarrassin;J, degradin;J or unnecessarily intrusive 
questions. Additionally, all tedmical questions to be used durin;J such 
examinations must be reviewed with the examinee before bein;J posed to him or 
her for response. 

c. No relevant question may be asked durin;J the polygraph 
examination that has not been reviewed with the examinee before the examina­
tion. 

d. Arrj m:xtification or change to the starx:lard question topics of 
Apperrlix A, must be approved by the Secretary before inplementation. '!he 
requirement for prior awroval does not awly when it is necessary to m:xtify 
the Ji'lrasin;J of an awroved question topic to clarify a response given by 
the examinee, provided that the substances of the question topic remains 
\ll'lCl'lan;Jed. 

4. Examinee Fitness. 

a. In all cases, the examiner shall decline to corrluct an examination 
or discontinue testin;J when he or she doubts that the examinee is physically 
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or mentally fit to be tested. In these instances, the examination shall be 
discontinued or postponed until appropriate Iredical, psyd1ological, or 
tedmical authorities have declared the irrlividual fit for test:in;J. 

b. Persons who are not in SOl.1Irl Iilysical or nwantal c:x:>rdition will 
not be subjected to a pol~ examination. Should the examiner or 
examinee have arr:{ doubt as to the Iilysical or mental fitness of the 
examinee, the matter shall be referred to Iredical authorities. An examiner 
shall not attenpt to make a psyd1ological or Iilysical diagnosis of an 
examinee. 

c. PoI~ examinations shall not be oorxlucted if in the opin­
ion of the pol~ examiner, arr:{ of the follow:in;J c:x:>rditions inhibit the 
person's ability to resporrl. '!he provisions of paragraph A.4.a. of this 
Olapter shall be followed if arr:{ of the follow:in;J are apparent: 

(1) '!he examinee is nwantally or Iilysically fatigued. 

(2) '!he examinee is urrluly em::>tiona1ly upset, intoxicated, 
or rerxiered unfit to umergo an examination because of excessive use of 
sedatives, stimulants, or tranquilizers. 

(3) '!he examinee is known to be addicted to narcotics. 

(4) '!he examinee is known to have a nwantal disoroer. 

(5) '!he examinee is experienc:in;J Iilysical discanfort of 
significant magnitude or appears to possess Iilysical disabilities or defects 
that in themselves might cause an abnonnal. response. 

5. Urrler no circumstances shall pol~ examiners allow themselves 
to be identified as other than investigative personnel or take arr:{ measures 
that might create a clinical appearance. '!he polygraIil instrument shall not 
be utilized as a psychological prop in corrluct:in;J interrogations. 

6. A certified polygraJi1 supervisory official shall review the recoro 
of polygraph examination in conjunction with other pertinent investigative 
infonnation to detennine whether it is appropriate to request the examinee 
to umergo a secorrl polygraJi1 examination. SUch a request may be made when 
considered appropriate, regardless of whether the person examined has made 
significant admissions in connection with the investigation am regardless 
of whether the results of the examination irrlicate unusual Iilysiologica1 
responses. 

7. Detenninations with respect to further investigation of cases 
wherein a polygraph examination has been urrlertaken shall not be made solely 
by the pol ygraIil examiner. 

B. REOOROO AIHrNISTRATION 

1. storage and Retention 
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a. PolygraIil examination teclmical reports may be filed with 
other materials relating to the investigation in which the examination was 
authorized am shall be: 

(1) Retained in acx:::ordance with records retention prcx::edures 
established by the Archivist of the United states. 

(2) Rem:lVed before granting persons outside the examining 
agency acx::ess to the related materials. 

b. PolygraIil examination results may be filed with other materi­
als relating to the investigation in which the examination was authorized. 
Additionally the following apply: 

(1) All nonrecord copies of polygraIil examination results 
shall be destroyed within 3 nonths from the date of completion of the 
investigation in which the polygraIil examination was authorized. 

(2) Record copies shall be retained in acx:::ordance with 
records retention procedure established by the Archivist of the united 
states. 

2. Dissemination 

a. Except as required by law or othe:rwise authorized by these 
regulations, polygrcili1 examination teclmical reports shall not be dissemi­
nated outside the Depart:nen.t. In acx:::ordance with the Privacy Act (5 USC 
552 (a) ), these reports will not be communicated, without the examinee's 
consent, to any person, except as othe:rwise provided in these regulations. 
Because of the extremely sensitive privacy interests iIrplicated by the 
creation of these reports, the reports will be exerrpt from disclosure under 
the Freedcm of Infonnation Act pursuant to exetl'ptions 6 am 7 am others as 
appropriate. 

b. Results of polygraIil examinations may be made available to the 
following: 

(1) within the Depart:nen.t, officials responsible for person­
nel security, coonterintelligence am law enforcement. 

(2) AWropriate law enforcement officials outside the De­
partnent when the examination has been corrlucted in cormection with the 
investigation of a criminal offense, or reveals criminal activity on the 
part of the individual examined. 

3. '!he examinee or his or her legal coonsel, upon request, subject to 
the provisions in 5 FAM 900 for safeguarding of classified infonnation to 
the extent applicable. 

4. '!he National Archives am Records Service, GSA upon retireInent of 
the file. 
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ClJAPI'ER III 
DEFINITIONS 

1. Colmterintelligence. Info:rmation gathered am activities cx:>rrlu.cted to 
protect against espionage am other intelligence activities, sabotage, or 
assassinations c::x:>rrlucted for or on behalf of foreign powers, organizations, 
or persons, or inteJ::national terrorist activities. 

2. Pol varaoh Examination. Includes questioning am other processing of an 
examinee before the actual use of the polygraph instrument; the use of a 
polygraph instrument with respect to such examinee; am any questioni.nJ or 
other processing involving the examinee after the use of the polygraph. 
Specifically, examinations cxmsist of three J;i1ases: 

a. Pretest. '!he pretest phase includes: 

(1) '!he examiner being introduced am obtaining assurance that 
the person to be examined has cx:>nsented to take the examination. 

(2) '!he examinee being infonned of the nature am characteristics 
of the polygraph instrument am examination. 

(3) '!he examinee being infonned of his or her privilege against 
self-incrimination in acx::o:rdance with the Fifth A1ner'rlment to the Constitu­
tion; 

(4) '!he examinee being infonned of his or her right to obtain am 
cx:>nsult with legal counsel. 

(5) '!he examiner reviewing with the examinee all questions to be 
asked during the test. 

b. In-test. '!he actual administering of the examination am analysis 
of the charts. 

c. Post-test. Interrogation of the examinee if the charts are ana­
lyzed as deceptive or inconclusive. 

3. Polygraph Examination Results. A synopsis of the polygraph examination 
that no:rmally includes a brief identification am backgroun:i info:rmation, 
the relevant questions asked, the subject's answers, the examiner's opinions 
conceming the inlication of truthfulness or deception, am any admissions 
made by the examinee during the examination. 

4. Polygraph Examination Technical Report. '!he canplete detailed technical 
report prepared by the polygraph examiner including pretest preparations, 
the examiner's notes, examination charts, am other technical details of the 
polygraph examination. 

5. Polygraph Instrument. A diagnostic instrument capable of measuring am 
recx:>rciin:J, as a minimum, respiration, electrodennal, blood volume, am heart 
rate responses to vertal arnjor visual stinuli. 
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6. Relevant Question. A polygraJ;il question pertaining clirectly to the 
matter l.lIXier investigation for which the examinee is being tested. 

7. Technical Questions. Refers to any of the following: 

a. Control Question. A question used during polygraJ;il examinations 
which, although not relevant to the matter l.lIXier investigation, is designed 
to be used as a baseline against which responses relevant to the investiga­
tion may be evaluated. 

b. Irrelevant or Neutral Question. A polygra.rh question about which 
the examinee normally TNOUld tell the truth. It does not pertain to the 
matter umer investigation ani should have no apparent e.rootional iIrpact to 
the examinee. 

c. Synptomatic Question. A polygraJ;il question designed to imicate 
the possible influence of an outside issue that could be of concern to the 
examinee. 

8. Unfavorable Administrative Action. Includes "Adverse Action" as defined 
in 3 FAM 1841.2 (a) for Civil Service; "Disciplinary Action," as defined in 3 
FAM 761.2 (e) for Foreign Service; ani denial, revocation or reduction of 
security clearance, but does not include actions taken prrsuant to para­
grciIi'ls A.6., A. 7., B.2.a., ani C of <llapter I. 

APPENDIX A 
a:xJNI'ERIN'I'EGENCE sroPE 

When the scope of a polygraJ;il examination authorized umer this Regulation 
is limited to counterintelligence areas, questions posed in the course of 
such examinations shall be li1nited to those necessary to detennine: 

WHEIHER '!HE EXAMINEE HAS; 

1. Ever en:Jaged in espionage or sabotage against the united 
states. 

2. Knowledge of anyone who is en:Jaged in espionage or sabotage 
against the United states. 

3. Ever been awroached to give or sell any classified materials 
to unauthorized persons. 

4. Ever given or sold any classified materials to unauthorized 
persons. 

5. Knowledge of anyone who has given or sold classified materials 
to unauthorized persons. 

6. Arr:I unauthorized contact with representatives of a foreign 
government. 

* * * * * * 
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By 

Nonnan Ansley 

'!he following abstracts were written fran cases appearing in the re­
gional West's reporters, an::l the SUpreme Court, Federal, an::l Federal SUpple­
ment reporters through April 15th. '!he New York case was cxmtributed by APA 
member Nat Iaurerxli. 'lhese abstracts do not describe the whole case. '!hey 
are limited to the role of polygra{il evidence oonsidered or proffered. 

Golston v. state, 762 S.W.2d 398 (Ark.App. 1988) 

Deferrlant was convicted of rape an::l he appealed. 

Appellant said the trial court erred in refusing to admit testilIDny on 
the results of a polygra{il test, but the record showed that the stipulation 
agreenelt was urrlated, an::l there was conflicting testiIoony as to whether it 
was signed before or after the examination. '!he deferrlant wanted the jury 
to decide the issue as to the date on which the stipulation was signed. In 
Arkansas, only stipulated test results are admissible. 

'!he Court of Appeals of Arkansas, Division II, said the question was 
one for the trial court to decide, not the jury. 

No error. Affi.ntv3d. 

CALIFORNIA 

People v. Harris, 255 cal.Rptr. 352, 767 P.2d 619 (cal. 1989) 

Deferrlant was convicted of first degree llUlrder, robbery, an::l kidnapping 
for robbery with personal use of a fireann, an::l he appealed. 

'!he trial court denied the defense nDtion seeking to admit results of a 
polygra{il examination administered by the Los Angeles County Sheriff's 
Deparbnent. '!he trial court ruled that presentation of that evidence would 
necessitate urrlue constmption of time an::l create a substantial darger of 
cxmfusing the issue or misleading the jury. '!he appeal rested on section 
28 (d) an::l the Evidence Code sections 350 an::l 352. 

'!he SUpreme Court of California en bane agreed with the Withernpoon 
opinion, that on a proper showing deferoant must fran time to time, be 
pennitted to deloonstrate that advancement in scientific technique has en­
hanced its reliability an::l acceptance in the scientific community, an::l to 
establish that the advances warrant admissibility of previously excluded 
evidence. Deferoant here made no such preliminary showing, as he only 
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offered to call the examiner to establish the manner in which the test was 
corrlucted. '!herefore, the trial court did not err in refus~ to admit the 
evidence, nor did it deny the defermnt due process by excluding relevant 
evidence. 

Affinned in part, reversed in part insofar as it iIrposes the sentence 
of death, :remarrled for a new trial on the issue of penalty. 

INDIANA 

Patterson v. state, 532 N.E.2d 604 (Ini. 1988) 

Deferrlant was convicted of second degree m.rrder. '!he state supreme 
court reversed and :remarrled. On:remarrl she was again convicted of second 
degree m.rrder, and she appealed. 

'!he SUpreme Court of Iniiana held that polygraph results, which the 
trial court refused to admit, are inadmissible absent a waiver or stipula­
tion by both parties, and it nust be written and signed by both parties to 
be enforceable. Helton v. state (Ini. 1985) 479 N.E.2d 538. Although there 
was discussion of admissibility for or against the deferrlant when she took 
the polygrap"l test offered by the Iniiana state Police, there was no written 
stipulation. No error said the court. Conviction affinned. 

KENIUCKY 

Barnett v. Commonwealth, 763 S.W.2d 119 (KY. 1988) 

Deferrlant was convicted of intentional murder, and he appealed. 

Deferrlant canplained that the trial court ilrp:roperly refused to allow 
evidence that he voluntarily sul:mitted to a polygraph test. '!he SUpreme 
Court of Kentucky cited Penn v. Corranonwealth, 417 S.W.2d 258 (Ky. 1967) as 
say~ such testinDny is inadmissible. 

Reversed and :remarrled for other reasons. 

Welty v. state Board of ChirQpractic Examiners, 759 S.W.2d 295 (Me.App. 
1988) 

'!he Chiropractor's Board revoked the license of appellant prrsuant to 
recx::mnetmtion of an administrative hear~ cx:mnission, and the chiropractor 
petitioned for judicial review. '!he circuit court affinned the Board's 
f~ and he appealed. He was acx::used of forc~ a nurse, who was his 
erII>loyee and also a patient, to en;Jage in sexual intercourse with him in his 
office. 
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Appellant cxmtero.ed that the admission into evidence of the result of a 
polygrap-t examination administered to him so fatally tainted the p:rc:x:eedings 
of the c::cmnission's hearing as to rerrler them invalid. '!he Missouri Court 
of AWeals noted that the results of pol ygrap-t tests are not admissible in 
criminal proceedings un:ier Missouri law. state v. Pollock, 735 S. w. 2d 179 
(Mo.AI:'P. 1987). '!he c:::x::JUrt said that although the polygraIil results use here 
was questionable, am they viewed it with "grave displeasure," it did not 
invalidate the decision of the camnission, as other evidence rema.ined to 
support the decision. Also, the review of the Board's decision by the 
circuit c:::x::JUrt is limited to a determination of whether the decision was in 
excess of the agency jurisdiction, supported by CCITIpetent evidence or a 
decision that is amitrary am capricious. '!he contention that the poly­
graph results tainted the proceedings, said the court, was not supported by 
the record. 

Affinned. 

NEW YORK 

People v. Battle, New York SUpreme Court, Brooklyn (April 1989). Reported 
in the New York law Journal, 18 April 1989. 

'!he deferrlant was chaIged with rape am robbery. '!he defense stated 
that Battle had passed two polygraIil examinations administered by experts 
selected by the I.egal Aid Society. '!he prosecution's case rested entirely 
on the eyewitness testiIoony of the victim. '!he defense proposed that their 
client be tested by an expert chosen by the District Atto:rney's Office, but 
the prosecution declined, arguing that polygraIil results are inadmissible in 
New York. '!he defense Il¥JVed for admissibility of their polygraIil results as 
evidence. 

Acting Justice lewis L. Ibuglass of the SUpreme Court, Brooklyn [a 
trial c:::x::JUrt] considered the defense nx>tion. He noted that the prosecution's 
assurrption of inadmissibility is based primarily on People v. leone, 25 NY2d 
511, 255 N.E.2d 696 (N.Y.AI:'P. 1969). Ibuglass said no appellate c:::x::JUrt 
during the 20-year period since leone had reviewed the un:ierlying assurrption 
in leone to detennine whether the unreliability of the polygraIil which was 
fourxi to exist in 1969 is applicable today, after 20 years of scientific 
progress. Said Ibuglass, "'!he only rule that can be stated with certainty 
is that it is not error to refuse to admit the results of a polygrap-t, but 
the decision to admit is open, am thus, like all questions of whether to 
admit evidence lies within the SOUl'Xi discretion of the trial judge." '!he 
judge also cited a precedent, a similar case, People v. nmiels, 102 Misc.2d 
540. '!he judge said he was particularly concen1ed, in this case, about the 
matter resting on a single eyewitness. 

Justice Ibuglass decided that he would admit polygraIil evidence provid­
ing: '!he deferDant sul::mit to a polygrap-t test administered by an expert 
selected by the District Atto:rney's office; am in the event that either 
party challerqes the qualifications of any expert who may be called, the 
court will schedule a hearing as outlined in People v. nmiels (supra), to 
detennine whether the expert is qualified. 
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state v. Luttrell, 764 P.2d 554 (Ore.App. 1988) 

Defermnt was oonvicted of sodarty' am sexual abuse of a six-m:mth-old 
child, am he ~ed. 

Defermnt claimed that the trial court erred in admittin:} polygraph 
evidence which should have been prc:ilibited in acx:ordance with state v. Lyon, 
304 Ore. 221, 744 P.2d 231 (1987), a case decided after the defendant was 
oonvicted. At trial the polygraph examiner testified about the results of a 
test, not favorable to the defermnt, but in acx:ordance with a stipulation. 
'!he evidence was received without objection prrsuant to the stipulation. 
Unlike the defermnt in Lyon, Luttrell failed to object, so the question was 
not preserved for appeal, am could not be oonsidered by the appellate 
court. Lyon, noted the court of appeals, is a rule of evidence fOl:bidding 
all admissibility of polygraph results, but it is not a rule of criminal 
procedure, am is thus not retrospective in effect. '!he oonviction was 
affinned. 

TENNESSEE 

state v. Irick, 762 S.W.2d 121 (Term. 1988), cert. denied 109 S.ct. 1357 
(1989). 

Defendant was oonvicted of first degree murder durin:} perpetration of a 
felony am two counts of aggravated rape. 

Defendant was not allCIINed to intrcxiuce as evidence the results of a 
polygraph test of the victim's stepfather (or expert testiIrony regarcli.rg the 
reliability of polygraph examinations) which he claimed would show deception 
to a relevant question about doin:} anythin;J Iilysical to cause the death of 
the child. Defendant argued that the case law in Tennessee does not prohib­
it the introduction of polygraph evidence relatin:} to a witness. 

'!he SUpreme Court of Tennessee said the cases discussin:} the inadmissi­
bility of polygraph test results make no distinction in this regard, am 
said the argument was without merit. '!he death sentence was affinned. 

WEST VIRGINIA 

state v. Moss, 376 S.E.2d 569 (W.Va. 1988) 

Defendant was oonvicted of first degree murder am he ~ed. 

'!he deceased wanan' s husbarxi becane a suspect in triple murders soon 
after they were conunitted. He confessed am was irxticted by the gram jm.y. 
While he was in jail awaitin3 trial, the judge who subsequently tried the 
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~lant ruled that the husban:l' s alleged confession was admissible as 
vollmtarily given. However, the indictment against the husbard was dis­
missed after he passed one of 'bNo polygrctIil tests administered by the p0-
lice. '!he police officer who administered the polygrctIil test was a witness 
at ~lant's trial, am the prosecutor elicited a stat.eroont that after 
administerirY:J the secorrl polygrctIil test to the husban:l he believed the 
husbard was ''beirY:J tnrt:hful." am that the prosecution "got the wron;J man." 
OVer continui.n;J ct>jection the prosecutor elicited testiIoony fran the attor­
ney who represented the husbarrl to the effect that, prrsuant to an agreement 
between the prosecutirY:J attorney's office am the husbard, the husbam 
voluntarily su1::mitted to a polygrctIil examination am was thereafter released 
fran jail am the indictment against him was dismissed. '!he ~lant, who 
also confessed to the triple III.lrders, claimed the trial court erred in 
allowirY:J the polygrctIil testinDny, despite the judge's warning. 

'!he SUprene Court of Appeals of West Virginia held that the introduc­
tion of the husbam's polygraph test results in this instance was so preju­
dicial that the trial court's instruction not to consider such evidence was 
insufficient to cure error. It had the effect of prejudicially vOllchirY:J for 
the husbard' s innocence. 

Reversed am remarrled for a new trial. 

* * * * * * 
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HIS'IDRICAL NOI'E 

FEEL '!HE RJISE: DEFOE'S 1730 PROFOSAL 

In 1730 Daniel Defoe wrote an essay in which he suggested a practical 
IOOanS for identifyiDJ a criIninal.. He suggested t.akirg the pulse. '!he essay 
was entitled "An Effectual Scheme for the Inunediate PreventiDJ of street 
Robberies am. SUppressiDJ All other Disorders of the Night." 

Guilt carries fear always about with it; there is a trenDr in the blood 
of a thief, that, if att:erned to, would effectually discover him; am. if 
charged as a suspicious fellOVl, on that suspicion only I would always feel 
his pulse, am. I would rec:c::mnen:l it to practice. '!he innocent man which 
knows hllnself clear am. has no sw:prise upon him; when they cry "stop thief" 
he does not start; or strive to get out of the way; much less does he trem­
ble am. shake, change countenance or look pale, am. less still does he nm 
for it am. endeavour to escape. 

It is tnle same are so harden' d in crime that they will boldly hold 
their faces to it, cany it off with an air of contempt, am. outface even a 
pursuer; but take hold of his wrist am. feel his pulse, there you shall firrl 
his guilt; confess he is the man, in spite of a bold countenance or a false 
tongue: '!his they cannot conceal; 'tis in vain to counterfeit there; a 
conscious heart will discover itself by falteriDJ pulse; the greatest stock 
of brass in the face carmot hide it, or the IOClSt finn resolution of a 
harden'd offender conceal am. cover it. '!he experiment pertlaps has not been 
try'd, am. same may think it is not a fair way, even with a thief, because 
'tis makiDJ the man an evidence against himself: As for that, I shall not 
enter into the enqui.ry farther than this: if it is agreeable to Justice to 
apprehend a man upon suspicion, if the particulars are probably am. well 
groumed; it carmot then be unlawful by any stratagem that is not injurious 
in itself, to seek out collateral grol1I'rls of suspicion, am. see hOVl one 
thiDJ concurs with another. 

It may be tnle, that this discovery by the pulsation of the blood 
cannot be brought to a certainty, am. therefore it is not to be brought into 
evidence; but I insist if it be duly am. skillfully observed, it may be 
brought to be allowed for a just addition to other circumstances, especially 
if concurriDJ with other just grol1I'rls of suspicion. 

* * * * * * 
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ABSTRACl'S 

Eyewitness Testiloony 

D. sterhen L:i.msay ani Marcia K. Johnson (1989). '!he reversed eyewit­
ness suggestibility effect. Bulletin of the Psydlonomic Society, 27 (2), 
111-113. 

'!he st:.armrd tenp:>ral order of events used in studies of eyewitness 
suggestibility was reversed: Misled subjects were given vema! suggestions 
about a visual scene before witnessirg it. As in the standard procedure, 
the subjects were later tested on mem:>:ry of the visual scene. A suggest­
ibility effect was ci>tained with this reversed procedure, even though the 
vema! infonnation could not ''update'' the target mem:>:ry because no mem:>:ry of 
the visual scene existed when the misleading suggestions were given. 

For reprints write to stephen L:i.msay at the Department of Psychology, 
Bronfman Science Center, williams OJllege, Williamst:or.Nn, MA 01267 or to 
Marcia K. Johnson at the Department of Psychology, Green Hall, Princeton 
University, Princeton, N.J. 08544. 

Legal Admissibility 

Ibnald F. O'OJrmer, Jr. (1989). '!he Polygraph: Scientific evidence at 
Trial. Naval law Review, 37, 97-122. 

For sixty-four years, courts have excluded polygraph evidence fran use 
at trial; statutes ani regulations supported this exclusion. Recent deci­
sions, hc:Mever, have treated polygraph evidence as any other scientific 
evidence requirirg the opportunity for the proponent to lay a fOlllXlation. 
'!his article analyzes a proponent's right to lay a fOlllXlation to support 
admissibility; det:ennini.nJ admissibility urrler Militazy Rule of Evidence 
702; ani det:ennini.nJ inadmissibility urrler Militazy Rule of Evidence 403. 
Mr. o'Cormer then applies his analysis to the future hanilirg of United 
states v. Gipson. He concludes that judges must keep their mirrls ani courts 
open to future polygraph developnents affectirg reliability, ani for review 
courts to fulfill their check-ani-balance role against denial of constitu­
tional rights. Although plblished in the prestigious Naval law Review, the 
argurrents are useful to anyone involved in federal trial, or in states that 
have adopted the federal rules of evidence. 

For reprints write to Mr. o'Cormer at the law finn of Finkelstein, 
'lhatp;on & Lewis in Washin;Jton, D. C. 

Employment Interviews 

Willi H. Wiesner ani Steven F. Crenshaw (1988). A meta-analytic inves­
tigation of the inpact of interview fonnat ani degree of structure on the 
validity of the employment interview. Journal of Occupational Psychology, 
61, 275-290. 
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Abstracts 

A meta-analysis of the enployment inteJ::view was carried out to investi­
gate the iIrpact of inteJ::view fonnat, imividual vs. board inteJ::views, am 
inteJ::view structure, unstructured vs. structured, on the validity of inter­
views. A thorough review of the unpublished am published literature world­
wide yielded 150 usable validity CXlefficients for the meta-analysis. Con­
trary to the predaninantly pessimistic views of previous researchers, the 
interview was fO\.lI'rl to be a generally good selection instnnnent. 'lhese 
fin:lings suggest that the "received doctrine" of inteJ::view invalidity is 
false. However, inteJ::view stnlcture IOOderated predictive validity CXleffi­
cients to a considerable extent. In fact, structured inteJ::views produced 
mean validity CXlefficients twice as high as unstructured inteJ::views. Al­
though considerable variance in structured inteJ::views remained unaccounted 
for after adjusbnent for statistical artifacts, all of the variation in 
abseJ:ved validity CXlefficients for unstructured inteJ::views was accounted 
for. It was concluded that a rn.nnber of social psychological processes 
examined in previous inteJ::view :research would have little effect in IOOderat­
in;J the validity CXlefficients of the unstnlctured inteJ::view. '!he results 
also suggest that higher validity CXlefficients are associated with nore 
reliable interviews am the use of fonnal job-analytic infonnation in devel­
opin;J interview questions. IIrplications for :research am practice in per­
sormel psychology are explored. 

Requests for reprints should be addressed to Willi H. Wiesner, Depart­
ment of Manageroont, Concordia University, Montreal, Quebec H4B IR6, canada. 

Eyewitness Accuracy 

vicki L. Smith, Rloebe C. Ellsworth, am Saul M. Kassin (1989). Eye­
witness accuracy am confidence: within- versus between-subjects correla­
tions. Journal of Applied Psychology, 74 (2), 356-359. 

Previous researchers usin;J between-subjects c::atparisons have fO\.lI'rl 
eyewitness confidence am accuracy to be only negligibly correlated. In 
this study, we examined the predictive power of confidence in within-subject 
tenns. Ninety-six subjects answered, am made confidence ratin;Js for a 
series of questions about a crilne they witnessed. '!he average between­
subjects am within-subject accuracy confidence correlations were exmparably 
low: r = .14 (p<.001) am r + .17 (p<.001) , respectively. Confidence is 
neither a useful predictor of the accuracy of a particular witness nor of 
the accuracy of particular stateroonts made by the same witness. Another 
possible predictor of accuracy, response latency, correlated only negligi­
bly with accuracy (r = -.09 within subjects), but nore stroD:Jly with laten­
cy, confidence (5 = -.27 within subjects). '!his patten1 was d:>tained for 
both between-subjects am within-subject c::atparisons. '!he theoretical am 
practical inplications of these results are discussed. 

For reprints write to vicki L. Smith, Deparbnent of Psychology, North­
westen1 University, Evanston, Illinois 60208. 
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