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A FIElD S'IUDY OF '!HE 'FRIENDLY FOLYGRARIIsr' a:>NCEPI' 

By 

James Allan Matte am Ronald M. Reuss 

Polygraph tests corrlucted for defense atto:rneys have been 
criticized as having a high rate of false negatives due to a pur­
ported lack of fear of detection by the client polygraphed. It 
has been held that a defense polygraphist may be urrluly influenced 
to fim the defendant examinee truthful to insure repeated busi­
ness (O:rne 1975). '!he concept of the "friendly polygraphist" 
appears to have been accepted by many members of the psychological 
am legal conununity. '!his study was designed to examine that con­
cept. From the total number of cases examined in this study, 39 
were corrlucted for defense atto:rneys urxler atto:rney-client privi­
lege, am 34 of those were scored deceptive, am subsequently 
confinned. Furthennore, defense atto:rney cases showed a mean chart 
score of -9.38 compared with police cases which showed a mean chart 
score of -9.10, which suggests similar states of autonomic arousal. 
Another group, conunercial cases which were not tested urxler pri vi­
lege, showed a mean chart score of -9.90. Because these guilty 
cases have similar scores, the idea that defense subjects lack the 
fear of arousal found in other populations is without merit, leaving 
the "friendly polygraphist" concept without support. 

Recently, two u.s. Anny lawyers (Whitnan am cargill) discussed the 
concept of the "Friendly Polygraphist" in articles about the Court of 
Milital::y Appeals' precedent setting decision United states v. Gipson which 
allows both the Defense am Prosecution to lay a foundation for admission of 
the results of a polygraph examination in milital::y courts. '!he Gipson 
decision dealt a death blow to the We v. United states standard for admis­
sibility of polygraph evidence in Milital::y Courts. Whitnan am cargill 
discussed the many conditions which must be met before the results of a 
polygraph test may be admitted into evidence. Whitnan added a possibility 
that a defendant who atterrpts to introduce the results of a private poly­
graph test may be required by the judge to submit to a polygraph examination 
corrlucted for the Prosecution. 

Dr. Matte am Dr. Reuss have contributed articles to Polygraph in the 
past. Dr. Matte is a member of the APA in private practice in Buffalo. Dr. 
Reuss is a professor of biology am an instructor in anatomy am physiology 
at the state University at Buffalo. 
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The Frierrlly Polygraphist Concept 

'!he COl'lmlOn am consistent rea.sonin:J for this requirement is that 
"ex-parte examinations may be less reliable, because the ability to discard 
unfavorable test results eliminates or reduces an essential basis for the 
reliability of such results - the neI:Vousness created by fear of detection." 
(cargill 1989 at 35) Whi'bnan states "The theory upon which the polygraph is 
based requires the examinee to be fearful when faced with the possibility of 
being caught in a lie. The military judge could detennine that the accused 
had nothing to fear in the private examination, am therefore the reliabili­
ty of the results would be questionable." 

Both Chief Judge Cox in his lead opinion am Chief Judge Everett in his 
concurring opinion articulate their concern for ''maximizing'' the "fear of 
detection" by having only one polygraph test corrlucted urrler agreement and 
stipulation where the results are available to all parties. 

cargill states "can there by any doubt that an examinee's knowledge 
that the test results will only be admissible if it irrlicates that the 
examinee is telling the truth d:iIninishes the fear of detection and thereby 
urrlennines the basis for validity of his test result? surely not ... The 
most we can say is that because the majority in Gipson agreed that maximiz­
ing fear of detection was funjamental to the validity of the test result, 
that ought to be the overriding concern for trial practitioners and military 
judges." 

cargill suggests that trial counsels oppose any Defense effort to 
introduce a polygraph test results unless the examinee knew that the test 
result was going to be admitted :regardless of the outcome. 

Both authors, especially cargill, and the Gipson Court finnly believe 
that defense polygraph examinations are less reliable than prosecution 
polygraph tests because the fonner allegedly lack adequate "Fear of Detec­
tion." Neither Whi'bnan, cargill, nor the Gipson Court offer a scientific 
basis for their assertion that the "Fear of Detection" is critically d:iInin­
ished in polygraph examinations administered for defense atto:rneys. 

The Military Court is not alone in its acceptance of the "Frierrlly 
Polygraphist" concept. In People v. Adams (1975), the California Court of 
Appeals l.D1Critically adopted Dr. Martin Orne's theory of the "Frierrlly 
Polygraphist" and denied the appellant's motion to introduce the polygraph 
evidence based on the fact that the test was administered by a "Frierrlly 
Polygraphist" even though the Court was satisfied that the test had been 
properly administered. In a motion for a new trial, the appellant submitted 
an affidavit by Dr. David Raskin, along with Raskin's resume and his study, 
Validity and Reliability of Detection of Deception, which refutes the 
"Frierrlly Polygraphist" concept. However, the Court denied appellant's 
motion for a new trial. In assessing the validity of the "Frierrlly 
Polygraphist" concept, it should be noted that Orne cites no research to 
support his theory. (Orne 1975) 

'Ibis sub-study corrlucted during the Validation of the Polygraph 
Quadri -Zone Comparison Tedmique (Matte & Reuss 1989) addresses this issue, 
now COl'lmlOnly known as the "Frierrlly Polygraphist" concept. 
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All polygraph specific-issue tests conducted with the Quadri-Zone 
Corrparison Technique at the Buffalo Police Department from January 1985 
through December 1987 were reviewed. '!here were 113 cases of which 32 were 
later solved by confessions, investigations, convictions, am combinations 
of these methods. In addition, all specific-issue tests conducted with the 
Quadri -Zone Corrparison Technique at Matte Polygraph Service, Inc. , from 
January 1986 through April 1987 were reviewed. '!here were 145 cases of 
which 90 were subsequently solved by one or more of the previously mentioned 
methods. '!hus, 122 of the total of 258 available cases (47%) were subse­
quently solved, providing a base of confinned cases for study. (For more 
detail regarding grourrl truth data am explanation of Quadri-Zone Teclmique, 
see Validation study of Quadri -Zone Technique in Polygraph (1989), 18 (4) . 

Of the 32 confinned polygraph cases from the Buffalo Police Department, 
a total of 13 cases were D1 (Deception Irrlicated). Of the 90 confinned 
polygraph cases from Matte Polygraph Service; a total of 39 were tests 
conducted for defense attorneys. 'Ihree attorney cases were fourrl truthful, 
two were inconclusive, am 34 were fourrl deceptive, confinned by confession. 
Of the 90 confinned polygraph cases, 15 of the remaining conunercial cases 
were DI. '!hus three separate samples of confinned guilty cases were evalu­
ated am compared: Police, defense attorneys, am conunercial. 

All polygraph charts of confinned guilty cases in each of the three 
categories were reviewed am the total score of the charts in each case was 
divided by the mnnber of charts to obtain a mean score per chart. This 
procedure was first conducted without calculating the scores from zone four. 
When the scores from zone four were added, comparison could be made of the 
mean scores of tests conducted without the use of zone four, am with the 
use of zone four. Tests conducted without the use of zone four would essen­
tially reflect the Backster Zone Corrparison Tecimique, am with zone four, 
the Quadi -Zone Corrparison Technique. 

'!he three polygraphists who participated in this research were James 
Allan Matte, Fh.D., Detective '!hornas E. Armitage, Polygraphist, Buffalo 
Police Department, am Detective eiro F. lacorte, Polygraphist, Amherst 
Police Department. 

Of the 13 confinned Guilty cases conducted at the Buffalo Police De­
partment, Detective Armitage conducted 12 of those polygraph tests, am 
Detective lacorte assisted Detective Armitage am conducted one of them. 
Dr. Matte conducted the 34 confinned defense attorney cases am the 15 
conunercial cases used in this study. 

'!he polygraph instnnnent used at Matte Polygraph Service in the year 
1986-1987 was a Stoelting electronic four-pen, double pneumograph, Ultra­
Scribe, am the polygraph instnnnent used at the Buffalo Police Deparbnent 
in the year 1985-1987 was a Stoelting electronic four-pen, double 
pneumograph Polyscribe. 
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'!he Frierxlly Polygraphist Concept 

Results 

Excluding zone four (Backster Tedmique), the mean scores for the 13 
guilty police cases is -6.63; the 34 guilty defense attorney cases is -7.35; 
the 15 guilty connnercial cases is -7.85. Including zone four (Quadri-Zone 
Tedmique), the mean scores for the guilty police cases is -9.10; the guilty 
defense attorney cases is -9.38; the guilty connnercial cases is -9.90. 
(Tables 1, 2, 3) 

TABlE 1 
DEFENSE ATroRNEY (MA'I'IE) CASES 

A Cc:::mprrison of Mean Scores without Zone 4 arrl with Zone 4 for the Guilty in 
Defense Attorney cases. 

CASE 
NUMBER 

87 M53 
88 M54A 
89 M54B 
90 M54C 
91 M55A 
92 M55B 
93 M56 
94 M57A 
95 M57B 
96 M58A 
98 M59A 
99 M59B 
100 M60 
101 M61A 
102 M61B 
103 M62A 
104 M62B 
105 M63A 
106 M63B 
107 M64A 
108 M64B 
109 M65A 
110 M65B 
111 M66 
112 M67A 
113 M67B 
114 M68A 
115 M68B 
117 M69B 
118 M70A 
119 M70B 
120 M71A 
121 M71B 
122 M71C 

NUMBER 
CHARI'S 

4 
3 
3 
2 
4 
4 
3 
3 
2 
2 
3 
2 
3 
3 
2 
2 
2 
2 
2 
3 
2 
3 
3 
3 
3 
3 
3 
3 
3 
4 
3 
3 
2 
2 

'IUI'AL MEAN 
SCDRE SCDRE 
Without Zone 4 

-41 -10.3 
-17 - 5.7 
-23 - 7.7 
-17 - 8.5 
-15 - 3.8 
-21 - 5.3 
-23 - 7.7 
-16 - 5.3 
-22 -11.0 
-18 - 9.0 
-22 - 7.3 
-20 -10.0 
-19 - 6.3 
-13 - 4.3 
- 9 - 4.5 
-18 - 9.0 
-14 - 7.0 
-18 - 9.0 
-16 - 8.0 
-23 - 7.7 
-12 - 6.0 
-12 - 4.0 
-22 - 7.3 
-23 - 7.7 
-28 - 9.3 
-17 - 5.7 
-30 -10.0 
-19 - 6.3 
-16 - 5.3 
-34 - 8.5 
-25 - 8.3 
-17 - 5.7 
-19 - 9.5 
-18 - 9.0 

4 

'IUI'AL MEAN 
SCDRE SCDRE 
With Zone 4 

-45 -11.3 
-22 - 7.3 
-30 -10.0 
-20 -10.0 
-27 - 6.8 
-31 - 7.8 
-32 -10.7 
-20 - 6.7 
-27 -13.5 
-13 - 6.5 
-30 -10.0 
-22 -11.0 
-22 - 7.3 
-19 - 6.3 
-13 - 6.5 
-23 -11.5 
-21 -10.5 
-21 -10.5 
-23 -11.5 
-31 -10.3 
-18 - 9.0 
-19 - 6.3 
-25 - 8.3 
-28 - 9.3 
-35 -11.7 
-30 -10.0 
-34 -11.3 
-24 - 8.0 
-23 - 7.7 
-44 -10.0 
-30 -10.0 
-21 - 7.0 
-26 -13.0 
-23 -11.5 
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TABIE 1: Defense Atto:rney (Matte) cases (cont): 

Number of cases 

Total of Mean Scores without Zone 4 
Mean Cbart Score without Zone 4 

Total of Mean Scores with Zone 4 
Mean Cbart Score with Zone 4 

TABLE 2 
FOLICE (ARMITAGE) CASES 

34 

-250.0 
- 7.35 

-319.1 
- 9.38 

A Co.rrparison of Mean Scores without Zone 4 arrl with Zone 4 for the 
Guilty in Police cases. 

CASE NUMBER 'IDI'AL MEAN 'IDI'AL MEAN 
NUMBER aJARrS SCDRE SCDRE SCDRE SCDRE 

Without Zone 4 With Zone 4 

1 AlA 3 -30 -10.0 -35 -11.7 
5 A5A2 3 -12 - 4.0 -15 - 5.0 
7 L7A2 3 -34 -11.3 -38 -12.7 
10 AlOA 3 -14 - 4.7 -15 - 5.0 
11 AlOB 2 -20 -10.0 -18 - 9.0 
14 Al2A 3 -25 - 8.3 -32 -10.7 
15 Al3A 2 -18 - 9.0 -31 -15.5 
16 Al4A 3 -13 - 4.3 -18 - 6.0 
20 Al7 2 -15 - 7.5 -18 - 9.0 
28 A23B 3 -12 - 4.0 -15 - 5.0 
30 A25 2 -16 - 8.0 -21 -10.5 
31 A26A 3 -18 - 6.0 -20 - 6.7 
32 A26B 2 -21 -10.5 -23 -11.5 

NUMBER OF CASES 13 

'IDI'AL OF MEAN SCDRES without Zone 4 - 86.2 
MEAN CHARI' SCDRE without Zone 4 - 6.63 

'IDI'AL OF MEAN SCDRES with Zone 4 -118.3 
MEAN CHARI' SCDRE with Zone 4 - 9.1 
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'!he Frierxlly Polygraprist Concept 

TABlE 3 
a:M1ERCIAL (MATJ'E) CASES 

A Corrparison of Mean Scores without Zone 4 and with Zone 4 for the 
Guilty 

for the Connnercial (Matte) cases 

CASE NUMBER 'l'OI'AL MEAN 'l'OI'AL MEAN 
NUMBER ClfARI'S S<DRE SCDRE S<DRE SCDRE 

Without Zone 4 With Zone 4 

33 Ml 4 -15 - 3.8 -20 - 5.0 
34 M2 4 -25 - 6.3 -28 - 7.0 
40 M8 2 -23 -11.5 -26 -13.0 
41 M9 2 -18 - 9.0 -24 -12.0 
42 MlO 2 -15 - 7.5 -15 - 7.5 
43 Ml1 3 -32 -10.7 -45 -15.0 
46 Ml3A 3 -20 - 6.7 -25 - 8.3 
47 Ml3B 3 -32 -10.7 -36 -12.0 
57 M23 3 -32 -10.7 -37 -12.3 
60 M26 4 -28 - 7.0 -34 - 8.5 
61 M27 3 -20 - 6.7 -29 - 9.7 
72 M38 4 -19 - 4.8 -30 - 7.5 
73 M39 2 -16 - 8.0 -22 -11.0 
75 M41 3 -24 - 9.0 -33 -11.0 
77 M43 3 -19 - 6.3 -26 - 8.7 

NUMBER OF CASES 15 

'l'OI'AL OF MEAN SCDRES without Zone 4 -117.7 
MEAN aJARl' SCDRE without Zone 4 - 7.85 

'l'OI'AL of MEAN SCDRES with Zone 4 -148.5 
MEAN aJARl' SCDRE with Zone 4 - 9.90 

Discussion 

'!he data reflected in the results of this study clearly shOlN that the 
mean scores for all of these guilty cases are similar, especially when the 
Quadri -Zone technique is used, and the scores are well :beyom the required 
threshold for making the deceptive decisions. since all these means are 
close, there is no reason to :believe that cases confinned guilty were treat­
ed differently because they were defense atto:rney, police, or conunercial 
cases. '!he polygraph procedure and scoring process proved to :be quite 
consistent for all three types of cases. '!his data certainly dispels the 
myth (Lykken 1980 at 223-224) of the "Frierxlly Polygraphist" who is alleged 
to :be unduly influenced to fim the defen:iant examinee truthful in order to 
get repeat business, and the unfoumed assertions of O:rne, Whitman and 
cargill that since the defendant examinee is protected by the "privileged 
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connnunication" umbrella that prohibits the polygraphist from divulging 
unfavorable results, the defendant examinee should have no "Fear of Detec­
tion. " '!he fear seems to be about the same in each type of case. '!he "Fear 
of detection" might be thought to be nore intense for the police cases be­
cause of the threat of imprisornnent if foun::l deceptive. OUr data does not 
support that observation. '!he lack of differential scores refutes the 
concept that the "fear of detection" is different for any of the three types 
of cases; defense attorney, police, or canunercial. 

It should also be noted that of the 39 defense attorney cases 34 
(87.2%) were diagnosed am confinned as guilty am 3 (7.7%) were diagnosed 
as truthful. 

Interestingly, a study corrlucted by Drs. David C. Raskin, Gordon H. 
Barlam, am JOM A. Podlesny (1977) tested Dr. Martin T. Orne's hypothesis 
that polygraph examinations corrlucted on behalf of defense attorneys fail to 
meet essential notivational requirements, i.e., "Fear of Detection." Orne 
speculated that an examinee tested by a "Friendly Polygraphist" hired by a 
defense attorney would be treated differently than during an "anns length" 
law enforcement test. Orne concluded that the defense test circumstance 
would make the guilty examinee less detectable. 

In the Raskin study, three sets of data from one source were obtained 
in order to evaluate Orne's hypothesis. '!he first sample showed that de­
fense cases produced 78% truthful, 20% deceptive, am 2% inconclusive out­
comes. '!he law enforcement cases produced 76% truthful, 20% deceptive, and 
5% inconclusive outcomes. Contrary to the "Friendly Polygraphist" hypothe­
sis, there was no difference in the frequency of truthful outcomes for 
defense am law enforcement examinations corrlucted by the same polygraphist. 
'!he second analysis produced mean numerical scores of -4.7 for defense cases 
am -2.0 for law enforcement am enployer cases. Although the difference 
between those mean scores was not statistically significant, it was in the 
opposite direction from that predicted by the "Friendly Polygraphist" hy­
pothesis. Another sample of numerical scores produced mean scores of -10.4 
for defense cases am -0.7 for law enforcement cases. '!he difference be­
tween those mean scores was statistically significant am also in the oppo­
site direction from that predicted by the "Friendly Polygraphist" hypothe­
sis. '!hus the three samples of data obtained in Raskin's study not only 
failed to produce any evidence to support Orne's hypothesis, but some of the 
results indicated effects which were totally contrary to Orne's speculation. 
Raskin opined that the findings obtained with three different samples of 
criminal cases are contrary to the "Friendly Polygraphist" concept am there 
appears to be no increased risk of false negatives under such circumstances. 

'!he especially close mean scores obtained in this study between the 
Buffalo Police Department's guilty cases (-9110), the guilty defense attor­
ney cases (-9.38), am the guilty canunercial cases (-9.90) when the 
Quadri -Zone Comparison Technique was used attests to the value of zone four 
am its unifonnly objective testing procedure. '!he average zone four 
correction was about the same for each type of case, showing that the "Fear 
of Detection" factor as measured in the Zone Four Technique was very similar 
for the different types of cases, am does not follow the "a priore) judg­
ments discussed by Whibnan, cargill am Orne, but is based on enpirical 
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evidence. '!he scientific study of confinued cases should can:y nore judi­
cial weight than judgments based on an unsupp:>rted opinion, even when of­
fered by a scientist. 
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BLIND ANALYSIS OF SKIN (l)N[lJCI'ANCE RFSFONSE (SCR) 
RE<X>RDINGS FR:M A NUMBERS TEST 

By 

Drew c. Richardson, Barbara. L. carlton, am IX>nnie W. Dltton 

Abstract 

Seventy subjects eadl participated in a rnnnbers test evaluated 
by 7 experienced polygra{i1ers am 4 i.nexperienced raters. '!hese 
evaluators provided decisions about the point of deception in these 
tests based solely upon SCR data obtained from the three question! 
answer sequences whidl comprised eadl subject examination. '!he 
accuracy rate for detection of deception for both groups was approxi­
mately 80%. '!his rate of accuracy was foun::l to be highly significant 
(p < 0.001) relative to chance (17%). No statistically significant 
differences were foun::l between the accuracy rate of the experienced 
am naive group of evaluators. SCR data contained in the random se­
quence appears to be more useful to evaluators than similar data con­
tained in the other two sequences whose order was knovm by study sub­
jects. When given the opportunity to dloose a number from a restricted 
sequence of numbers, these subjects did so with demonstrated bias, a 
bias whidl had no statistically evident influence on evaluator ac­
curacy rates. 

Introduction 

Numbers tests have been routinely used by polygraphers for many years 
am are most COIlUlDnly associated with the pre-test phase of a polygraphic 
examination. '!hey are often used as a fonn of subject stinrulation prior to 
a substantive examination am as sudl are often referred to as "stirn tests." 
Although a variety of "stirn tests" exist (see September 1978 issue Poly­
grgph), the basic fonnat of these examinations involves a subject selecting 
a number from a sequence or a numbered. card from a group of cards am then 
denying that selection when asked about it. '!he supposed stinrulation is 
derived from the subject being suitably impressed with the examiners ability 
to identify the selected number based solely upon alternations in various 
aspects of the subject's {i1ysio1ogy. 

Several potential purposes have been suggested for using the "stirn 
test" in conjunction with polygraphic field tests: (1) to install confi­
dence in the innocent/truthful subject (Abrarn.'3, 1977; FingerilUt, 1978; 
Lovvron, 1978; am Matte, 1980); (2) to instill a heightened level of fear 
of detection in the guilty/deceptive subject (Abrarn.'3, 1977; Lovvron, 1978, 
am Matte, 1980); (3) to disclose a guilty subject's pattern of physiologi­
cal response aa::ampanying deception prior to the substantive examination 
(Fingerllut, 1978; Jayne, 1981); am (4) to allow final instnnnent adjust­
ments (Matte, 1980). 

Special Agent Richardson is with the Federal Bureau of Investigation. 
Dr. carlton am Special Agent rutton are with the Department of Defense 
Polygra{i1 Institute. 
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skin Corrluctance am Numbers Tests 

In addition to the possible benefits of stimulation prior to a field 
examination, mnnbers tests may save as a useful tool for a variety of 
purp:>SeS in laboratory studies. 'Ihe mnnbers test, in which a subject is 
asked questions in a sequence known to him, although less anxiogenic in 
nature, is not unlike a searchi.rg peak of tension test. If the sequence of 
questions is presented in an order 1.lllknovm to the subject, the test is 
siInilar in fonnat to a guilty knowledge or concealed infonnation test. 
Whether the sequence is known to the subject or not, the numbers test, as 
generally employed, is a fonn of directed lie test. Because of its siInilar­
ity in fonn to other currently used fonns of polygraphic examination am if 
shown to provide a sufficient degree of detection rate accuracy, a numbers 
test might save as a suitable vehicle for generating am detecting decep­
tion in laboratory studies. 'Ibis test might well be suitable for examining 
various deperrlent variable effects (e.g., phannacological countenneasures or 
the utilization of a new irrlex for measuring adrenergic activation) on the 
detection of deception. 

Several laboratory studies have reported the accuracy of numbers tests 
(e.g., Van Buskirk, 1954; Gustafson, 1963; Kugelmas, 1968; Horowitz, 1986). 
Using a variety of combinations of fonnat am monitored physiology, these 
studies found accuracy rates ranging from approximately 30% to 75%. In the 
presently reported study, only skin corrluctance response (SCR) data was 
available to chart evaluators. 

Evaluator decisions of the point of deception in these numbers test 
sequences has allowed for the analysis of several issues related to this 
test fonnat: (1) detection accuracy, (2) inter-evaluator reliability, (3) 
the relative usefulness of sequences known am 1.lllknovm to the subject, am 
(4) the frequency of numbers selected by subjects from a restricted sequence 
am the effects of that frequency on evaluator accuracy. 'Ihe chart evalua­
tors for this study were both experienced polygraph examiners am irrlividu­
als with no experience in administering or evaluating polygraphic examina­
tions. Detennination of individual accuracy rates am whether any statisti­
cally significant difference in accuracy rate existed between these two 
subgroups of evaluators was also addressed in the data analysis. 

Method 

SUbjects 

'Ihe subject population consisted of 70 male Anny trainees at Fort 
McClellan, Alabama. 'Ihey ranged in age from 17 to 20 years. Having met 
mininn.nn Anny health prerequisites for participation in rigorous physical 
activity, these subjects were deemed to be in good to excellent physical 
corxti tion. 

Apparatus 

All polygraphic data was collected in a SO\.llXl attenuated, electrical­
ly-shielded laboratory at the IX>D Polygraph Institute. Skin Corrluctance 
Response (SCR) data was obtained via a Coulbourn Instnnnents physiological 
recording system coupled with a 80286 microprocessor-based personal comput­
er. 'Ihe sanpling rate for the SC channel (necessitated by mininn.nn 
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requirements for other rocmitored channels containing cardiovascular phenome­
na) with 500 Hz, allowing for a resolution of 2msec. 

Multi -Purpose disposable-adhesive gel silver/silver chloride electrodes 
were used as transducers in obtaining skin comuctance (SC) data. Prior to 
attadnnent, the sites of electrode attadnnent were prepared by cleaning the 
surface with soap am wann water followed by minor abrasion of the skin 
surface with a pencil eraser. skin comuctance (SC) was recorded with 
electrodes placed on the thenar am hypothenar sites of the left palm. Data 
were obtained via a Coulboun1 S71-22 skin corrluctance coupler which applied 
an AC p::>tential of 0.5V, with SC being recorded with an AC filter in order 
to record SCRs. SUbjects received instructions am task-related info:nnation 
on a Marantz cassette recorder. 

Procedure 

Prior to any polygraphic examination, each subject (1) was generally 
made aware of the fo:nnat am the purpose of the research, (2) cc:mpleted a 
brief questionnaire providing derographic info:nnation, am (3) signed a 
consent fonn. 

'!he numbers tests as described in this report generally involved each 
subject selecting one of six numbers am being administered a polygraph 
examination employing three sequences of questions related to the chosen 
number (a forward am reverse sequence in which the order of the questions 
was known to the subject am a random sequence in which the order was not 
known). More specifically, each subject was asked to choose a mnnber be­
tween 3 am 8, inclusive. '!he subject was further instructed to concentrate 
on that number, to write the number on a provided pad of paper, am to 
display the number to a designated research confederate without displaying 
it to the polygraph operator. '!he subject was told that a recorder would 
ask questions concerning the number that he had written on the pad. 

ruring the polygraph examination, the subject sat facing the research 
confederate am was instructed by the polygraph examiner to maintain eye 
contact with this person as he answered each question in the examination 
sequence. '!he purpose of this was to make the subj ect focus on the exact 
point at which he would be telling a lie. Telling a lie (denying having 
chosen the recorded number) may result in IIK)re anxiety if the person is 
forced to confront someone who knows not only that he is telling a lie but 
at what point in a sequence of questions am answers that he is telling this 
lie. 

After the transducers were connected, the subj ect was examined via a 
forward, reverse, am a random sequence of questions which related to the 
number that the subject had chosen. Beginning with the forward sequence, 
the subject was asked via a tape recording, "Did you write down number 1?", 
"Did you write down number 2?", am so forth through number 10. These 
questions were separated in tine by 15 secorrls am were answered "no" each 
tine by the subject. After completing the forward sequence (1 to 10), the 
subject rested briefly, am then was examined via the reverse sequence (10 
to 1). 'Ibis was followed by a second rest period am a third sequence of 
numbers presented in a predetennined random order. '!hus, in each sequence 
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the subject would have truthfully denied having written down 9 of the 
rn.nnbers, anj would have lied once when he denied having written the number 
whidl he had selected. '!he questions related to the numbers 1, 2, 9, anj 10 
in eadl sequence served as controls for any SCRs whidl might oc::nrr as a 
function of orienting responses at the beginning of a sequence or as a 
result of enotional anj Iilysiological response related to the completion of 
a sequence. 

Following the completion of the 210 dlarts (3 sequences per subject for 
70 subjects), a key was prepared containing the dlosen number for eadl 
subject. Additionally, hard copies of the c:::anp.lter-stored SC data were made 
for eadl of the sequences. Eadl hard copy chart contained (in addition to 
SCR infonnation) external. event markers irxticating the time of oc::nrrrence of 
the asking anj the identity (Le., one of the rn.nnbers between 1 anj 10) of 
eadl question in the sequence. '!hese 210 dlarts were given sequentially to 
eleven evaluators for their analysis. '!hese evaluators consisted of (1) 
seven experienced polygraIil examiners who were currently serving as instruc­
tors at the Deparbnent of Defense PolygraIil Institute, anj (2) four other 
errployees at the same facility who were not anj had never been involved in 
administering or evaluating polygraIil examinations. No instructions related 
to a suggested strategy for chart interpretation was offered any of the 
evaluators. Based upon the analog data obtained from the three sequences, 
the eleven evaluators were asked for their opinion or their "call" as to the 
identity of the subject's recorded number based on: (1) the results of the 
forward sequence; (2) the results of the reverse sequence; (3) the results 
of the rarrlom sequence; anj (4) the combined results of all three sequences. 
'!he evaluators were asked for both their first anj secorrl dloice for this 
overall decision based on the combined infonnation contained in the three 
dlarts. In order to stimulate evaluator interest anj effort, a small cash 
prize anj dinner at a local restaurant was offered to the evaluator having 
the highest percentage number of correct first decisions in the overall 
decision catego:ry. 

Data Analysis 

'Ihree carmnercially available c:::anp.lter software packages were utilized 
in the acquisition anj post-acquisition analysis of the se data: Codas anj 

Advanced Codas, produced by Di\TAQ Instnnnent, Inc. , Dayton, Ohio; anj 

SPSS/PC+, produced by SPSS, Inc., aricago, Illinois. statistical Analysis 
involved the calculation of various basic descriptive irxtices (e.g., fre­
quency of oc::nrrrence) as well as perfonnance of d1i square anj binomial 
probability tests. 

Results 

As previously mentioned, the analysis of the raw data collected from 
seventy experimental sessions falls into the following general categories: 
1) irxtividual chart anj overall decision accuracy; 2) inter-rater reliabili­
ty; 3) a comparison of the utility of sequences whose order is known to the 
subject versus those in whidl the order of questions is illlpredictable; arrl 
4) an analysis of whether there exists subject bias in selecting a number 
from a restricted sequence anj whether this translates into any evaluator 
bias whidl would artificially increase or decrease evaluator accuracy. 
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Table 1 contains the percentage of correct decisions for both experi­
enced am inexperienced evaluators in tenns of the various evaluations that 
they were asked to make. Of note is that accuracy was greater for both 
groups based up:m rarrlan sequence (chart three) analysis than for either 
fo:rward or reverse sequences (charts one or two). '!he accuracy of the 
overall decision (1st choice only) was fourrl to be 79.4% for all eleven 
evaluators with chi square analysis irrlicating no significant difference in 
the accuracy rates of the two subgroups of evaluators. '!he accuracy of the 
overall decision (based upon 1st am 2m choice) was fourrl to be 88.9% with 
again no significant differences fourrl in accuracy rates between subgroups. 

Table I 

Percentage of Correct Evaluator Decisions 

Evaluator CHT1AC CHT2AC CHT3AC DEC1AC DEC12AC 
status 

Naive 65.9% 55.7% 79.3% 80.4% 88.4% 
(n = 4) (182/276) (156/280) (222/280) (225/280) (248/280) 

Experienced 67.4% 59.9% 78.1% 78.8% 89.1% 
(n = 7) (279/414) (251/419) (326/418) (386/490) (437/490) 

Total 66.8% 58.2% 78.5% 79.4% 88.9% 
(461/690) (407/699) (548/698) (611/770) (685/770) 

CHT1AC = % of decisions which are correct regarding point of 
deception based on information contained in chart one 
(forward sequence) 

CHT2AC = % of decisions which are correct regarding point of 
deception based on information contained in chart two 
(reverse sequence) 

CHT3AC = % of decisions which are correct regarding point of 
deception based on information contained in chart three 
(random sequence) 

DEC1AC = % of 1st choice decisions which are correct regarding 
point of deception based on information in all three 
sequences 

DEC12AC = % of the total of either 1st or 2nd choice decisions 
which are correct regarding the point of deception based 
on information in all three sequences 
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'!he laws of probability irxlicate that, with a one out of six probabili­
ty of any evaluator guessing a subject's chosen mnnber on his first choice, 
the evaluators would be able to correctly identify by rarxiom chance the 
chosen mnnber in 1 of every 6 atte.npts or in awroxilnately 12 out of every 
70 subject evaluations. '!he overall obseJ:ved proportion of correct deci­
sions (79.4%) was found to be highly significant using a binomial analysis 
(p <0.001). '!he probability of guessing the chosen mnnber on either the 
first or secom choice is one out of three, suggesting that evaluators would 
be expected to pick the chosen mnnber in awroxilnately 33.3% of subject 
evaluations. '!he binomial test irxlicated that the obseJ:ved proportion of 
correct decisions (88.9%) offered on first or secorxi choice was highly 
significant (p <0.001). 

TABlE II 

Binomial Probabilities for Evaluator Decisions 

Number of Correct 
Evaluator Decisions 
Per SUbject 

o 
1 
2 
3 
4 
5 
6 
7 
8 
9 
10 
11 

Binomial Probability 
for Corresporxiing Number of 
Correct Evaluator Decisions 

0.087 
0.280 
0.372 
0.179 
0.063 
0.016 
0.003 
0.000 
0.000 
0.000 
0.000 
0.000 

A semi-quantitative approach was taken in evaluating correlation be­
tween evaluator decisions or the reliability between their calls. For any 
given subject with eleven evaluators making a call as to the subject's 
selected mnnber, there exist twelve possibilities for mnnber of correct 
evaluator decisions, namely, 0, 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, or 11 correct 
decisions. '!he probability of each of these occurrences may be calculated 
as a function of the binomial distribution. Table 2 contains the predicted 
probability of each of these occurrences assuming each evaluator has a 0.167 
probability of rarxiomly choosing a subject's selected mnnber. 

'!he expected frequency of occurrence of 0 correct evaluator decision, 1 
correct evaluator decision, am so forth through 11 correct evaluator deci­
sions for seventy subjects is simply the product of these binomial probabil­
ities times 70. Figure 1 is a histogram of the expected frequencies for the 
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number of correct evaluator decisions when 11 evaluators make a call for 70 
subjects. Figure 2 is a histogram of the observed frequencies for the 
number of correct evaluator decisions for those 11 evaluators who made 
decisions regardi.rq the point of deception for the 70 subjects in this 
study. 
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Figure 1 

Several t:l1i.rYJs can be seen fram an analysis of Table 2 am a comparison 
of Figure 1 am Figure 2. Clearly the pattern of distribution of number of 
correct decisions is different for "expected" versus "observed" figures. 
From Figure 1, it can be seen that for 70 evaluations the median expected 
number of correct evaluator decisions would be 2 out of eleven. '!he analo­
gous median value fram Figure 2 is 10 out of eleven evaluators. Binomial 
probability would dictate that in 70 subject evaluations by 11 evaluators 
(Figure 1) there would be no instances of 6, 7, 8, 9, 10, or 11 out of 11 
evaluators having correct responses. As previously noted, accuracy by 
evaluators in tenns of their overall first choice of selected number was 
approximately 80%. In view of these accuracy results it would not be unrea­
sonable to expect an observed frequency with a roughly nonnal distribution 
with a median of value of 8 or 9 out of 11 evaluators (approximating the 80% 
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median acx::uracy seen) being correct in their decisions. Figure 2 (clearly 
not a nonnal distribution) irrlicates that out of 70 subject evaluations 44 
were c.:x:arprised of either 10 or 11 evaluators being correct in their calls 
with a median value of 10 of eleven (91%) being correct. '!his result irrli­
cates that reliability of analysis may even been higher than this relatively 
high level of acx::uracy would suggest, Le., that evaluators are reliably 
correct on a large proportion of subjects am are scanewhat less but still 
reliably incorrect on a relatively small number of other subjects. It may 
be that evaluators are reliably incorrect on this small minority of study 
subjects siIrply due to the fact that these subjects are less 
electrodennally active than the majority of study subjects. 
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Figure 2 

In analyzing the relative utility of forward, reverse, am rarrlam 
sequences in providing correct overall decisions, the follOW'ing stratagem 
was dlosen. '!he percentage of correct overall decisions was tabulated as a 
function of when that decision was identical to the decision based on 1) the 
forward sequence; 2) the reverse sequence; am 3) the rarrlam sequence. '!he 
results of that tabulation are as follows: 1) the overall decision acx::uracy 
for all evaluators was 80.6% when the overall decision was the same as that 
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detennined by the fo:rward sequence; 2) the overall decision accuracy for all 
evaluators was 81.6% when the overall decision was the same as that deter­
mined by the reverse sequence; am 3) the overall decision accuracy for all 
evaluators was 87.1% when the overall decision was the same as that deter­
mined by the raman sequence. Inasmuch as the fo:rward, reverse, am ramom 
sequences for a given subject are not in:leperrlent events, it is not possible 
to infer statistical difference, based on accuracy rates, between the utili­
ty of these sequences. It is quite clear, however, that a higher percentage 
of correct overall decisions was made when those decisions coincided with 
raman chart calls relative to when they coincided with either fo:rward or 
reverse chart calls. 

A fourth am final area of analysis is that of evaluating any subject 
bias in selecting numbers am any resultant evaluator bias in evaluating 
charts. Table 3 shows the frequency of subject selection of the six carrli­
date numbers as well as the overall evaluator accuracy (first choice) in 
identifying the point of deception as a function of these mnnbers. Also 
included are the results of a regression analysis between frequency of 
selection am evaluator accuracy. '!here is a clearly demonstrated subject 
bias in selecting numbers fram a restricted series. In general subj ects 
tended to chose those mnnbers at the center of the sequence more frequently 
than those at the extremes of the sequence, am in this particular sequence, 
subjects appeared to choose rn.nnber 7 (perhaps a perceived "lucky" rn.nnber) at 
approxiInately twice the frequency that raman chance would suggest. A 
regression analysis of the tabulated evaluator accuracy values for each of 
the six numbers versus the values for frequency of selection of these mnnbers 
did not reveal any correlation between these two variables. In essence, 
demonstrated subject bias in selecting numbers did not produce any evaluator 
bias which was manifested in the accuracy of their decisions. 

Table III 

Relationship Between SUbject Ntnnbei:' 
Selection am Evaluator Accuracy 

rn.nnber 3 
rn.nnber 4 
rn.nnber 5 
rn.nnber 6 
number 7 
number 8 

Constant 
Std Err of Y Est 
R Squared 
No. of Observations 
Degrees of Freedan 

Frequency of Selection 
(%) 

4.3 
17.1 
24.3 
17.1 
31.4 
5.7 

Regression output: 

S Coefficients(s) 
17 

Evaluator Accuracy 
(%) 

84.90301 
8.320259 
0.111362 
6 
4 

78.8 
91.7 
67.9 
83.3 
78.5 
84.1 

-0.25143 
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Discussion 

several aspects of mnnbers test accuracy as they relate to this study 
deserve CCI'IIlteI1t. '!he overall observed accuracy for this study is higher 
than that reported in other cited studies. Although no effort was made to 
evaluate the relative contribution of the c::arp:>nent parts of experimental 
procedure to achieved accuracy, three aspects of this procedure which differ 
fram CCI'IUIDnly applied techniques may have been reflected in the observed 
evaluator accuracy, am as such, may deserve further analysis. '!he utiliza­
tion of 1) skin comuctance as opposed to skin resistance; 2) disposable 
silver/silver chloride gelled-electrodes as opposed to metal plate elec­
trodes; am 3) a confrontation schema in which the subject was, while tell­
ing a directed lie, required to confront an imividual knowledgeable about 
the lie being told. 

'!he accuracy or detection of deception was approximately 80% for all 
evaluators in this study. '!his is a value not unlike laborato:ry-deri ved 
assessments for accuracy of other lie detection fo:nnats. When one takes 
into account that ramom chance would produce only a 16.7% accuracy rate for 
this study, am in most other detection of deception techniques assessed, 
evaluators have a 50% chance of correctly determining that a subject is or 
is not deceptive, one begins to appreciate the power of this siIrple tech­
nique. Furthermore, the fact that this technique was equally powerful, as 
utilized by novices am experienced examiners alike, speaks of its inherent 
power. Certainly no one would suggest that skin comuctance response as 
utilized to detect deception in a m.nnbers test is a specific lie response; 
however, if one were to have a tru.e lie response or even a response exhibiting 
a high level of specificity, one would desire am pertlaps expect that re­
sponse to be clearly manifested to all who encounter it. 

It should be pointed out that the results of this study imicating no 
differences between the accuracy rates of experienced am inexperienced 
examiners is in conflict with the results of other published studies 
(Ho:rvath, 1971; am Hunter, 1973). '!hese studies involved the blind analy­
sis of field charts containing skin resistance data as well as the "cardio" 
am "pnetmO" channels which are standard with most field polygraph units. 
'!he two later channels of info:nnation may well require a greater degree of 
experience in chart evaluation, thus allowing experienced evaluators more 
opportunity to distinguish themselves fram novices than a laborato:ry study 
evaluated solely by skin comuctance. 

Although the ramom order sequence was presented to each subject after 
the forward am reverse sequences am therefore subject to greater attenua­
tion of response due to habituation, a higher frequency of correct evaluator 
decisions coincided with decisions that were identical to ramom chart 
decisions than with overall decisions that were identical with either for­
ward or reverse chart decisions. Should this trerrl be shown to statistical­
ly exist in a study in which different subjects were examined by the three 
different sequences (allowing for an evaluation of in1eperrlent events), 
there exist both theoretical am practical iIrplications. It may be (at 
least as reflected in skin comuctance) that, contra:ry to BcMling's findings 
(1978), the anticipation experienced by a subject in a known sequence of 
questions am answers may not be as info:nnative to a chart evaluator as the 
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increased ooncentration displayed by a subject attentive to an unknown 
sequence of questions am answers. It may also be that polygral,ilers should 
consider utilizing a higher proportion of rarrlam sequences versus sequences 
of known order in corrlucting examinations in whidl either mnnbers tests or 
arr:l of the other wide variety of established questioning fonnats are used. 
'!his would be in keeping with the Barlam (1984) research canparing two 
methods, suggesting GIcr' is superior to the ror fonnat. 

As stated in the introduction, mnnbers tests are generally perfonned by 
having a subject either select a rnnnber fran a limited sequence of mnnbers 
or by having the subject dloose a rnnnbered card fran a group of cards. In 
the latter situation the subject dlooses a card bearing a rn.nnber whose 
identity is not known (i. e., the card is tun1ed over so as not to reveal the 
rnnnber) by the subject at the time of selection. the fonner method was 
chosen for this study inasmudl as it was perceived that it allowed for 
greater subject involvement am interest than the card selection method. 
'!his method was dlosen in spite of the fact that the latter method would 
likely produce a more rarrlom selection of mnnbers. Because of this likeli­
hood, it was felt necessary to establish whether there was a subject bias in 
selecting numbers am whether this bias somehow affected evaluator accuracy 
detenninations. The data presented in the results section of this report 
whidl showed that 1) subject bias was clearly present in rnnnber selection; 
am 2) this bias was not shown to affect evaluator accuracy. 

In sununary, 1) evaluators (both experienced am inexperienced) utiliz­
ing only SCR data were able to identify the point of deception in a numbers 
test with great accuracy relative to the accuracy rate predicted by rarrlom 
chance; 2) accuracy of detection was higher when decisions about the point 
of deception were identical to those based only on a rarrlom sequence rela­
tive to those based only on sequences whose order was known to study sub­
jects; am 3) subject bias in selecting numbers in a numbers test was not 
shown to affect evaluator accuracy in detennining the selected mnnber . 
Although relatively unsophisticated in nature am simple in execution, the 
numbers test is a powerful paradigm for generating am detecting deception. 
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PR>KSED MIUTARY RJLE OF EVII];NCE 707 
FOLYGRAPH EVIDENCE IN 'DIE MILITARY 0XJRl'S: 

SOWl'IOO BY EDler IS NO SOWl'IOO 

By 

Mal:y V. Perry, captain, USAF 

"Art:! rule that inpedes the cli.soavery of truth in a 
ocu:rt of law inpedes as well the doirq of justioe." 

- JUstioe ~ stewart 
Hawkins y. Pnttef! states, 358 U.S. 
74, 81 (1958) (stewart, Jr., ooncun:'in;) 

I. INJR:>WCl'IOO 

In the jurispxudential quest for the truth, not:hing has erqen:iered rore 
oontrcversy than the issue of . the use of pol~ evideooe in courts of 
law. No less controversy exists amr::n;J jurists practicing in the military 
ccmts. In fact, for nearly 70 years the pol~ has suffered not:hin;J less 
than OCIIPlete banishment fran the vast majority of owrtroaIs, includirq 
military ccmts-'lllartial. Since 1923, When the cnlrt of ~Js for the 
District of ColUllbia haOOed down the decision in Frye v. !!pitT stat .... , 1 
pol~ eviden:::e has gEtnerally been rejected. Federal am state ccmts 
have only cane so far in the last 66 years as to pemit the admission of 
pol~ evidence in 6 federal circuits am 15 states.2 '!he military 
oow:ts have generally mirrored this practioe of refusin; to consider poly­
graph evidence. 3 

'l\Io years ago, hc1<Iever, the united states cnlrt of Military AWeaJ.s 
(QoIA),4 issued an opinion in the case of United states v. Gipson,5 which 
begins to open the door to the admissibility of polygraIil evidence in mili­
tary ccmts-nartial. '!he opinion stops short of declarirq polygraIil exami­
nations per se admissible, rut unequivocally rejects the fj;ye rule that 
polygraIilS are per se inadmissible. 6 Instead, the QoIA opinion in ~n 
concluded that it was up to the JlOVirq party to denonstrate the relevance 
am reliability of the polygr<lIil examination beirq offered, in light of 
certain in:ticia of reliability. 7 

'!he author is an instructor in the Military JIlstioe Division, united 
states Air Force Judge Mvocate General School, Maxwell Air Force Base, 
Alabama. 

Paper revised, February 13, 1990. Paper was originally presented at 
the Inter-University seminar on Anre:i Forces am Society Biennial Confer­
ence, October 27-29, 1989, at Baltimore, Marylam '!he opinions expressed in 
this paper are those of the author, am do not l'e<YSsarily reflect the 
opinion of the United states Air Force Judge Mvocate General's Department 
or the Air Force Judge Advocate General SChool. 
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In response to Girngn, the Joint Service o:mnittee on Military Justice 
(JSC) has prcp:eed a chan;Je to the Military lblles of Evidence (MREs) to 
create a new rule that wuld preclude arrt admission of polygtapt evidence. 
'Ibis new iule, ptOl,XlSEd !mE 707, lIIQlld in effect legislate a teturn to the 
r.ae per se exclusiCl'l. 'Dla draftets' analysis to ptuposec1 !mE 707 cites 
state and federal. decisions which are ClOI'lSistent with~, and starxl for 
the p.c:qx:sitions that pol~ evidence is uru:eliable and fraught with 
c1arJ:Jers of usurpinJ the turv:t:1C1'l of the juty. 'Dla analysis fails to disOlss 
meaningfully the oanstitutiCMl iMJeS involved in the tule.8 

Nor does it 8x:pear there will be roan for any such dic!C'lSSiCl'l ootside 
the pto:; S by which the pt. posed rule is adcpted. FraIl the JSC, the pr0-
posal. is reviewed by the Deparbrent of Defense General 0:Amsel, who fon/alXls 
it thrc::u#l the Office of Manage&ilent and Elldget. 'lhe tule is p.!blished in 
the Fffltrnl 'B!or!itdjer, reviewed by the Departments of JUstice and Transporta­
tial, and sent on to the President for his~. 'lhete is not roan in 
this pl:lXlE!SS for p.!blic debate of the PI' iosal. 

'lhe i SSlJeS of the future of polygtcq:n evi.dern! in the military ocurts 
needs t:horough, p.!blic debate. 'lhis article is interned as a start of that 
p.!blic debate. 'lhe disOIssion here is limited to the substance of the 
ptcp:eed tule; that is, whether polygrap,. evidence should be excluded, per 
se, t'raII admission into evidence in military cxm:ts. 'Ibis article will not 
address the use of polygrap,. exams in pte wployment or non-suspect :root1ne 
SE!01t'i.ty scteening proc;sses. M1at it will do is begin with 8 detailed 
disoJSSial of the science of polygraJ:hy, reviewinJ pol~ tedlniques as 
well as the current debates CNer scientific validity of the pol~ sci­
ence. 'Dla detail in this first section of the article is del ihptate, for 
two reasms: first, the details specifically refUte the analysis in the 
proposed MRE 707 J:lecause they in::otporate the 1IIOte tecellt polygnq:tl stniies 
and techniques that QIA called for in~; and develcp toward the conclu­
siCl'l that polygraph evidence is, in fact, a valid means by which to detect 
deception. '!he seoon:i teasCI'\ for the initial detail in this article is to 
provide a pritrer for militaty oourtroan practitioners, who, for as long as 
Gipson remains good law, will need to recognize the st.ren;Jths and 
weaknesses of proffered polygr<!lil exams. 

After the initial section on the science, this article will review the 
constitutional issues raised by MRE 707. Next the article will E!la!Ilti.ne ha..r 
state and federal civilian courts have dealt with the issue of admittm; 
polygra~ evidence. Finally, the article will address the way in which the 
military services have dealt with the issue. 

II. '!liE SCIENCE OF EOVlGRAHiY 

A. Early Polygraph Testm; and '1heory 

'!he late 19th century marks the earliest use of polygra~ testm;. '1he 
Italians Lanbroso and Benussi are credited with the first uses of neasurm; 
cI1an:jes in blood pressure and respiration to detect lies.9 William Marston 
is the first 1Im3rican to develcp a technique of neasurm; blood pressure 
cI1an:jes associated with deception; in 1917 and 1918, he helped the militaty 
solve espionage cases throogh the use of his new technique.10 It was 

22 Polygraph 1990, 19(1)



Mary V. PerIy, Captain, USAF 

Marston's sinple blood ~ pol~ tedlnique that was rejected in 
the Frye J1IlIder trial in 1923.11 In 1921 Dr. Jc:iln A. larson OCI'l'bined the­
'lbeories of his prede SS3:trs an:! develqJed a machine to oont1.nuoJsl.y record 
blood pressure, ~ an:! respiration sillul1:.aneoosly clurirq a s~le poly­
graph exami nation. 12 Finally, in 1939 I.eonal:de l(eeJ.er aQjed a CUip:il1ellt to 

• measure perspiration, an:! worJd.ng toqet:har with Iarson, the two popularized 
the technique that was initially lilllited to the field of criminal. investiga­
tions. 13 K.eeler is acIcnowledqed lIS the first to establish schools to train 
pol~ examiners am in 1942, an:! Jc:iln E. Reid is credited with 
develcp~ the formal t.edlnique an:! fixed fotmat of questi~ clurirq 
pol~ examinations.14 

'Ihe idea behin1 how polygraph testing toIOrks remains unc:ilar¥Jed over 
time. Roat:ed in psydlq:ilysio1ogy, the theoty is that a petson's fear of 
~ CAUClht lIMn tell~ a lie will prcduoe ...... surable physiological 
reactions.15 More specifically, the measurable physiological reactions are 
related to the autonanic IletVCUS system, lcx::ated in such autanatically 
controlled fUnctions as respiration, perspiration, heart xate an:! blood 
pr ;sure. 'lhis natural. .interaction between mind am body via the IletVCUS 
system is triqgered by any sU ; fill or personally threatenin;J situation.16 
For exaIIple, many pecple breath JIm'e l1eavily an:! quickly lIMn ~ve 
(for exaIIple, lIMn st:q:pd by a traffic policeman) i an:! most will find 
themselves with sweaty paln& an:! dry, "cotton" JOOUths. 7 A person guilty of 
a crime will be <XlllOEIllled about his guilt ~ det:ect:ed dur~ a polygraph 
examination lIMn asked specific questions about his involvement in or knaiil­
edge of the crime. 'lhis frame of mind, or lIpsydlological set," causes a 
perception of threat or sU s. 'Ihe syapathetic lIISIIIber of the autonanic 
IletVCUS system alerts the body to this stress, an:! the behavior of specific 
body organs controll~, for exaIIple, pulse, respiration am pe;rspiration, 
create reactions that are recorded by the pol~ instnDnent. 1S 'Ihus the 
idea durin; a polygraph examination is to confront, specifically, the issue 
of krx:Mledge or involvement in the crime umer investigation an:! measure the 
physiological reactions. 

B. Olrrent IOl~ Practices 

Like the theoJ:y behind polygraJ:tl, the pol~ instnDnent itself has 
not UOOergone ovenIheJ.min;J chan;Jes since the machine develqJed by K.eeler in 
1939. '!be examinee's physiological responses are measured by either three 
or four <XlllI£Ml8I1ts. A pneumograph measures rate am depth of respiration by 
either one or two expandable tubes wnq:ped arcmrl the examinee'S uwer chest 
arxl/or abdanen. Perspiration, or \rore specifically, electrodemal or 
galvanic skin response, is measured by a galvananeter, typically small metal 
plates strawed to the examinee's f~ertips. A cardiosphyrrograph JreaSUreS 
p.!lse rate an:! blood pressure through What 8[pMrs to be a stardard blood 
pressure cuff placed arcmrl the bicep: however, modem polygraph machines 
electronically enhance the cardiosphyrrograph readinJs so that less pressure 
need be applied in the cuff. Finally, cardiac activity is also tronitored by 
a sensor strawed to the examinee's thumb on the hand owosite the 
cardiosphyrrograph: this o::xrponent displays a reading of p.!lse rate am 
relative blood volume in the capillaries.~9 'lbese catipOnents are stardard 
for machines regularly manufactured in the United states originally by 
Keeler Conpany, the Stoelting Conpany am 'Scientific Research Instruments, 

23 
Polygraph 1990, 19(1)



• 

I . 

I 

PolygraIil Evidence in the Military Courts 

InC.20 '!he inpJrtant distinction between these instruIrents is that each has 
a unique !1'ethod by wch it is calibrated. '!he basic operation am. 
perfornance of all of ~ manufactures is the same: a role of continuous 
grap1. paper !lOVeS at a set speed un:ier pens designed to pivot on an axis of 
up to 90 degl es. Similar to the pens of an electrocardiogram, the pens on 
a polygtaIil machine are electronically att:acned to the CUlpOilellts attached 
to the examinee; thus, as dlan;Jes ocx:ur in the examinee's respiration, 
perspiraticn, pulse am. blood pressure, the trac~ caused by the pens will 
also dlange in depth am. frequency of anplitme.2l 

As will be noted shortly,22 there are several. different types of poly-
9rAPl tests that may be used. Regardless of the techniques used, the PLace­
dure for adm:inisterirq the pol~ exam is essentially the same. '!he 
average POl~ examination lasts fran 1 to 3 halrs, usually deperxllng on 
the OCIlplexity of the pnpose of the exam. '!he exam is CUlip05ed of three 
parts: the pretest inteLview, the test itself aM the post-test inteLview. 
'!be pretest interview is widely acx:epted as the most critical in;p:ectient to 
the sncoess of the entire examhlat1cn •. Its two purposes are, first, to 
exawge information between examiner an::! examinee, and secorxl., to set the 
climate for the exam. By way of information, the examiner in every pretest 
1nteLview should ~lain that the exam is strictly voluntaLy, in order to 
ctItain the examinee's oonsent to take the polygrcq:n; in criminal. investiga­
tions, the examiner often will advise the examinee of his constitutional 
rights against self-incrimination.23 'lhe other half of the information 
exdlarqe entails questions to the examinee to elicit his medical and psyd1o-­
logical oon:lition, past ani preseart:. '!he examiner is interested in deter­
minfn:J if the examinee has any JilYsical or mental oon:lition that woold make 
the examinee unsuitable for testirq. 24 

. '!be secorxl. pnpose of the pretest interview, that of setting the 
climate, is usually done by the examiner ~lainiIq hew the polygraIil ma­
chine works and how arry deception by the examinee will be very abvio.JS to 
the examiner. 25 Clearly the skill and the ClCIlpetence the examiner de!ron­
strates will weigh heavily in his success in convincirq the examinee of the 
effectiveness of the exam. PersuacU.n::J the examinee of the effectiveness of 
the polygraIil shCAJld increase his fear of detection, am. theoretically, 
cause greater measurable r:hysiological reaction due to the increased stress 
brought on by the greater fear of detection. '!he remainler of the pretest 
interview varies a=rdi.ng to the type of test technique used, arrl accounts 
for the vaxying average duration of this IiJase of the polygraIil exam. 26 

Frequently, either during the pretest or between the pretest interview 
and the test itself, a polygraIil examiner will oon:luct a stil!lul.ation test. 
'!his "stim" test is designed to help convince the examinee that the exam is 
effective in detectin;J lies. '!he JroSt widely-used stim test is the number 
test, where the examinee is told to write a number on a piece of paper. 'lbe 
examiner than writes several numbers that ilIInediately precede arrl follow the 
chosen ntDllber. '!he examiner instructs the examinee to answer "no" when 
asked if the examinee wrote eacl1 of the numbers, thus directing the examinee 
to lie when asked about the number he actually wrote. 'lbe lie is intended 
to trigger a greater reaction on the stim test polygraph chart. After 
asking about each of the numbers, the examiner shows the stim chart to the 
examinee am identifies where the machine has recorded the reaction to the 
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lie. '!he e.vam;ner explains that he I'IC7« knows what the charts will look like 
if the evaminee lies, and any lie on the test itself will be even IrOre­
obvious, it \oIOUld create an even greater reaction, since the lie will be IrOre 
serious. 27 ~le JrOSt often given duriIq, or at the end of the pretest 
inte:t:view, a stim test may also be administered after OClIpletiIq the first 

• set of test questions duriIq the test itself. Since its primary p.n:pose is 
to increase test credibility (and thus litYSiological reactivity) in the 
examinee, the stim test is JrOSt effective if given duriIq the pretest inter­
view phase. 28 

DlriIq the phase \oIhere the test itself is administered, the evaminee 
IILISt be seated in such a way as to be as oanfortable as possible, PlYsical­
ly, an:! free fran mental distractions. '1hus the typical exam roan is can­
fortably heated ani lighted, and is set up so the examinee is seated in a 
dlair fac:in:J a wall, with his back to the polygraph:inst.nmlent. '!he set of 
test questions is asked at least 3 tilnes, to provide a basis for c:cIlpI"ison 
between the examinee's ansI>'er$ on three I!ep!U'ate charts. No set of ques­
tions should take IrOre than 12-15 minutes, as that is the average tiIre at 
which the inflated blcxxl pres$Ul'e Olff will cause distractiIq pain to the 
eVM!inee. Before the first question and between each question the examiner 
waits about 15-20 SE!OJI'd$ to allCM the examinee's litYSiological reactions to 
:retum to normal, or baseline levels. '!he examiner is bw;y while the ma­
chine is ruJ'II'Iirg, maJting' notations on the dlart \ohenever he begins to ask a 
question, when the examinee IespClllds, and when UI1!lSlla1 events happen, $UCh 
as the examinee cooghirg or llDViIq.29 Between taJd.n;J charts, the e.vaminer 
should $CaJ'l the readin:J$ for indications of prti:>lems with the machine or the 
examinee, an:! $ha.tld ask the examinee about any out-of-the-ordinary reac­
tions. Although results are not discussed, any other canoerI'l$ by the 
examinee may be relieved by further explanation of, or refinements in the 
questions. 30 

'!he post-test inte:t:view is not a necessaIy 0CIIp0l1ent to a palygra~ 
examination, and as $UC'h is not always con:lucted. When it is, it -usually 
follows a brief review of the charts by the examiner. Particularly when the 
examinee is a criJninal $USp9ct and has produced charts indicatiIq deception, 
the examiner may try to elicit a confession. 31 

M::>re critical to the examination than the post-test inte:t:view is the 
post-test evaluation of the charts. Early methods developed by Jdm E. Reid 
called for global, or overall c:cIlpI"ison of psychOlilysiological reaction on 
the charts as a whole as well as the behavioral reactions of the examinee 
t:.hroughout the examination. 32 M::>re widely acx:epted and used in the field is 
one or another variation of the Backster zone c:cIlpI"ison method, where 
$Ubjective examiner judgment of examinee behavior is factored out; in its 
place, assessment of changes in polygra~ tracin;r.> is the sole criterion by 
which the examiner concludes whether the examinee is beiIq deceptive. More 
specifically, examiners evaluate the reactions of the examinee to questions 
dealiIq directly with the is&le (relevant questions) and c:atpare them with 
the reaction to other questions. If there is no difference, a score of 0 is 
assigned to the relevant question; where there are significantly higher 
degI: es of reaction, the examiner assigns a number along a sliding scale, 
with the value assigned a negative score when reactions to relevant ques­
tions are greater and a positive score when there are greater reactions to 
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the other questions. 33 '!he scales used in the S't:aOOard an:i variations to 
the zone caxparison method may include values fran -1 to +1, up to am 
:in::l.ud.i.rq a scale of -7 to +7. Frequently used by polygra~ in the 
federal government (includ.i.rq the militMy services) is the scale of -3 to 
+3. Usin; that scale on imividual questions, the examiner canbines the 
soozes assigned to :relevant· questions on each d1art an:i calculates the chart 
tot:al.-for each quest1cn. An examiner who calculates an overall soore (total 
of the dlart totals) of -6 or la./er shalld conclude that the examinee was 
be~ deceptive: "deception imicated," or "01" is the usual vemacular. 
S:im:i 1 arly, if the examiner calculates an overall score of +6 or higher, he 
shculd conclude that the examinee was oot be~ deceptive, call~ the 
results "NOl," or no deception indicated. OVerall scores beboleen -6 an:i +6 
are J:ep:nted as inoonclusive.34 

In all federal· govEU:lllilellt pol~ test~ am most private polygtaIil 
exams, "a quality control for the efficacy of examiners' conclusions takes 
the fom of blind analysis. In this process a different examiner looks only 
at the charts, and with only minor details alxlut the examinee, the issues 
~ tested, ani the test que.st.i.ons. ']he secani exam:iner evaluates the 
charts without know~ alxlut the original examiner's conclusions either on 

" the imividual scores assigned to the questions or on the overall scores am 
conclusions. As awlied by the federal. government, this blind analysis 
IIl9thod resolves disagreements between the original e.xandner an:} the quality 
control examiner by declaring the results as inconclusive. 35 

very J:80ellt stl¥:U.es have xeported SIJCO"SS in new tedU1iques using 
CXIIplters for blind quality control analysis. 36 Research an:} studies are 
on;JOing on the technique of rooting polygrap,. readings throogh a ca1plter 
before the readings are received by the instrument pens am tJ:ans1ated into 
paper charts; this most recent research effort is being ooOOucted at the 
University of utah, an:} is ~ to be NpOrted in plblication before the 
em of calemar year 1989.37 Factoring oot. human bias fran polygrap,. evalu­
ations is widely accepted, even by polygra{ily's greatest detractors, as a 
positive step tcMard further refinement of the process. 38 

c. Test Question Tedlniques 

Polygrap,. testing techniques are as critical to the examination as in 
oort'eCt application of the testing process. For polygrap,. exams used in 
criJninal investigations, these testing techniques may be divided into two 
general categories: inforna.tion tests and deception tests. Inforna.tion 
tests are designed to detennine if the examinee has knowledge of specific 
:i.n.forna.tion that iIOOl.d inply involvement in a crime. Deception tests are 
developed to detect deception by confronting an examinee with direct ques­
tions on his involvement in a crime. 'Ihese two categories of tests are 
based on slightly different psychological am psyc.hoJ:il.ysiological asstIlIP"" 
tions ani en'Ploy different procedUres am interpretations of test results. 39 
'Ihe techniques currently used in investigations of specific crimes will be 
discussed in this article in relation to these two categories of tests. 
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1) Infonnatial Tests 

'!he basic method in infomatial tests is deVelopin;J ani asJd.n;J ques­
tions oontainin;J details of a crime Jcnown only to investigators or persons 
involved in the crime. Both of the specific types of infonnatial tests-the 
peak ·'of tensial test an:i the ocnoealed knowl~ test-involve nultiple 
choice questiCX'lS.40 HeM those questiCX'lS are deVeloped, asked ani analyzed 
creates the cli.st.m::tial bet\.'een the two. 

a) Peak of t.ensial tests oontain a set of five to nine plau­
sible, nearly identical altematives aIxlut an issue in the crime under 
investigation. For instance, in a crime of auto theft, an exalIple of peak 
of tensial test questiCX'lS might be: 

1. Reganling the color of the stolen car, 
do you know if it was yellow? 

2. Do you know it was black? 
3. Do you know it was green? 
4. Do you know it was blue? 
5. Do you know it was reel? 
6. Do you know it was Wite? 
7. Do you know it was brcMl?41 

'!he altemative questiCX'lS in the peak of tensial test are reviewed with the 
examinee durin; the pretest intexview. '!he first alternative is never the 
COlLect or critical alternative, ani is not evaluated by the examiner. 

Peak of tension tests may also be used to discover new facts. called a 
search.in; peak of tension test, a good exalIple is the case where the examin­
er . knows the general area bIt is seekin; the precise location of the victim 
of a hanicide or kidnawin;. '!be e.vaminee is shown a map of the general 
area, divided into five to nine subsectiCX'lS, ani asked the sama Jdnj of 
altemative questions as the krlcMn-solution peak of tension test. '!be 
suJxlivision that elicits the greatest IilYsiological reaction fran the 
examinee is assumed to be the one where investigators will firo the vic­
tim. 42 

b) '!be concealed knowledge test is a variation of the peak 
of tensial test, m:xtified in 1959 to provide a oore staOOardized test when 
several irdepenient pieces of infonnatial are krlcMn by investigators. '!be 
test inclu:les five or six nultiple choice questions, each havin; six equally 
plausible alternatives. '!be first question is a buffer ani is not evaluat­
ed. within the remainin;J foor or five questions, the correct alternative is 
rotated across positions two through six, . to avoid a conclusion of deception 
(Dl) or no deception (NDl) because an examinee reacts at a particular spot 
aJ1PI'q the question's six altematives. 43 In the concealed knowledge test 
the general subjects of the test are diSOlssed in the pretest interview, but 
the examiner does not review the acbJal questions an:! their altematives. 
'!he reason for not disclosin; the questions is that the reaction of the 
guilty examinee will be greater when the correct alternative oocurs by 
surprise, ani the innocent examinee will not have time to reason the correct 
alternative. Also, the questions ask asked only once, not only to help 
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ensure these reactions, but also to avoid one question Sl.¥J9estin;J the answer 
to the next. 44 . 

'lhe prilnary difference between the oonoeal.ed IaxJwledge am peak of 
tension tests is that peak of tension tests are usually used as a supplement 
to a deceptial' test, 40 or, in the case of a ~ peak of tension test, 
it 7JI1it;/ be used to assist in an investigaticn.46 sttaq z:eactioo to the 
cmrec:t altemative results in a DI ocnclusiCXl for both types of infor.matiCXl 
tests: ho.iever, the tests differ, s:irloe the peak of tansiCXl test ally .in­
volves ane issue am one correct altemative as a basis for cmparison of 
z:eactiCXl. '!his is the prilnary reason that the peak of tensiCXl test usually 
ally SUWlements anotller t:est:ilq tedln!que. '!be ccncealed IaxJwledge test, 
on the other hanel, includes at least four or five sets of incorrect am 
oonect altematives for cazpariscn, incI:easin;J by at least four-fold the 
prcbability of an accurate concl.usiCXl by the examiner, am providinq suffi­
cient data to allow the test to stan:i alone. 47 '!be ccncealed IaxJwledge 
test's ~test stteu;t:h is its measure of ocgnitive rather than ElD:'tiCXlal 
respalSeS.48 .' 

As strorq an axgument as my be made for infOJ:llBtion test tedlniques, 
in the oont:.e.xt of criminal investigatiCXls, they share a " "D'"", am often 
fatal weakness. CU'lcl.usions fran these tests xweal that the examinee has 

. IaxJwledge of the facts of a crime, but not heM he leazned those facts. 
InfOtlllatiCXl tests don't allow for an innocent suspect Wo, thaJgh present at 
the scene, is not quilty of the crime umer investigatiCXl. Shlilarly, 
infOtlllation tests won't dist:in;Juish between a killer ard a person who 
leamed the details of a JrBJrder fran investigators or the madia. Because 
detaUs of crillles often beoane PJblic IaxJwledge, information tests are 
rarely used in crllninal investigations: in fact, in all the field studies 
currently in the literature, none involves a study of the ooncealed knowl­
edge test. 49 

(2) Deception Tests 

In contrast to information tests, deception tests usually generally 
applicable t:edmiques am, as a result, are the JroSt oannv:ml.y used type of 
polygraj;il examination for investigatin;J criminal cases. 49 Rather than 
measuri.n;J an examinee's reaction to facts ~ an incident, the 
deception tests are aimed at the examinee's reaction to specific questions 
alx:ut his role in the incident. All questions asked of the examinee IlftlSt be 
plainly wrded ard are 1.lSUa11y reviewed with the examinee so that Ioilat the 
examiner meant to ask is what the examinee unierst:an:ls is be.i1X] asked. 
Every deceptioo test includes relevant questions-those that embody the 
major issue of the incident-in oanbination with one or more other kin:ls of 
questions, depending on the specific deception test technique bein;J used. 51 

(a) '!he relevant-irrelevant test was the first type of 
t:edmique developed for polygraph testin;J by william Marston. 52 'lhis test 
includes ten to fifteen questions divided between relevant am irrelevant53 
questions. 'Ihe questions are usually reviewed with the examinee prior .to 
testing. 'Ihe technique c:orrpares reactions to the two types of questions. 
COnclusions derived from the relevant-irrelevant technique predict that 
after several repetitions deceptive examinees will react rrore to relevant 
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questions am nordeoeptive persons will show little or no difference in 
reaction bet",een relevant am irrelevant questions. 54 All current rele-. 
vant-irrelevant techniques do have control questions or procedures, b.lt they 
serve a different p.lIpOSe. 

'lha theoretical bBse is that . reactions of truthfIll persons to the 
relevant questions at:l:.ernlate more quicIcly than those of deceptive persons. 
'Ibere are several version of relevant-irrelevant questions used for specific 
issue testin::r. b.lt SCJDe sdlolars believe these tests are ineffec­
tive.55, 56, 51, 58 

(b) Cl:lntrol question tests in their variCAIS foms, are the 
mJSt widely used test.in:J ~ in the area of crhuinal investiga­
tions. 59 Fil:st develqled in 1939,60 the CXllb:ol question tests 10Iere devel­
ql8d to ex "lensate for the prcblars in the relevant-irrelevant teci1nique. 
H:lre speoifically, researchere turned to the idea' of o::mpariDJ levels of 
reaction to relevant questions with reactions to questions intetded to 
create amciety am stress. 'lha anxiety is created by a control question, an 
exU:enely brcadly IIIOl::ded question designed to cause a person to wrry about 
whether his denial of the question is halest. 61 'lha theoty here is that the 
CXlib:ol question, also known as the prClbabl.e lie" question, will cause a 
greater reaction in the ncmeoeptive persal. 'lha deceptive persal, however, 
will be more CXI'lOeI:l'Ied about the iDmediate issue of the crime ad:h:essed in 
the relevant question, ani will therefore react more stLollgly to the rele­
vant than to the OCIltrol question. 61 

. In 1947, Jdm E. Reid refined the CXlib::ol ~ian test tedmique to 
include reviewing the questions with the examinee before the actual testing 
process. 63 Reid's refinement has develqled into the pretest interview am 
has been rec:xJ91lizEd as the most critical ingredient to a successful omtrol 
question test. 64 '!he effectiveness of the pretest interview is a di:rect 
result of the skill of the examiner. Without disclosing the distinction 
between relevant am 00111:1:01 questions, the examiner uses the pretest inter­
view to refine the cx)lItrol questions so that they renain vague ani diffia.tlt 
for the examinee to easily answer with an unequivocal "no." 'Ihe examiner 
typically introduces the omtrol questions to the examinee by 8l<plaining 
that they're int:erxiEd to determine if the' examinee is the "type of person" 
~ would cx:mnit a crime like the one being investigated. control questions 
typically ask wether the examinee' in the mJSt recent past has done sane­
thing sbnilar to the allegation urder investigation. ElIPlasizirq the need 
for a clear "yes" or "no" answer, the examiner asks the first omtrol 
question-for example: "Before you 10Iere 25 years, old, did you ever take 
anyt:hing that didn't belorq to you? the skillEd examiner will allow the 
examinee to "confess" to one or two minor thefts, b.lt the examiner will keep 
the examinee fran unOOrdening too IIUCh of their anxiety. Skillfully re­
p,rasin;J the question (by addi.rq "other than Wet we di sO'ssed" to the 
question) should not relieve the examinee of the dilenuna of the answer "no" 
to the omtrol question. 65 
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'!he full =nt.rol question test may =ntain as many as five different 
kinds of ql.IeStions. In addition to the relevant am control questions, 
irrelevant questions (also called neutral questions) are inserted 8JOClI'J1 the 
sequence, typically as a start to the exam am to allow the examinee relief 
between the pairs of relevant am =nt.rol questions. 'lbe exam itself may 
also inclllie a synpta:tatic questions (nDo yo.t uOOerstan:i I'll only ask yo.t 
~ we've already reviewed?") to detect a reacticn that wcW.d indicate 
a lack of faith in the evaminer or fear of another, ootside, subject beirq 
raised. Also frequently used early in the exam is the sacrifice relevant 
questicn, which is a question relevant to the issue bein;J investigated J::ut a 
questicn that is not evaluated. Using irrelevant, syuptanatic am sacrifice 
relevant questicns as the first two or three questicns in the actual exam is 
the preferred method of creatin;J a blffer, to exhaust am exclllie reactions 
that result fran ~tever questicn is first presented. am to the first 
pI smtaticn of a questicn that involves the relevant issue of the test. 66 
Followin;J the blffer quest.icns are usually two or three sets of ooutxol am 
relevant quest.icns, where each relevant auesticn is btac:ketin; by two c0n­
trol questions. To avoid spot .react:icns,&7 the pcsiticn of 'the culuol am 
relevant questions shcW.d be dlarged in each xen:iiticn of the sequence of 
questions. Conttol questicn tests are SOOllId using one fom or another of 

. the gld:lal or zone OClIpIrison methods. 68 

'!he three most 0 '""CUI variations of the cultxol questicn test teauU.que 
are the II¥Xlified zone c:arparison test, the II¥Xlified qeneral. questicn test 
am the dixected lie oontrol question test. '1ha m:xlified zone of OCitpal'ison 
test \lSSS three types of relevant questions (direct: ''Did yo.t steal the 
m:mey?" in:lirect: "Did yo.t help steal the nxmey?" am evidence oonnec:tin;J: 
"Do yo.t 1alcM where aIrj of the stolen noney is?"), as well as a versicn of 
the PE!<'k of tension test69 question, am two types of synptanatic ql.IeS­
tions. 70 . '!he II¥Xlified general question test teclmique is a variable of the 
early Reid test in that in one set of questions it may incluie several 
relevant questions on several different issues of a crime; hoWever, the 
II¥Xlified general question test evaluates only the dlarts-no behavioral 
assessment of the examinee-uses the numerical scoring associated with zone 
c:arparison methods, am \lSSS =nt.rol questions that are related to the crime 
J::ut are distilx:t fran relevant questions in tetms of time am place. 71 
Finally, the directed lie control questions test uses the same basic pr0ce­
dure it substitutes a question that the examinee is instructed to lie to; 
like the questions in a stllmJlation test,71 the direct:ed lie question is a 
known lie to both the examiner am examinee. It is intended to give the 
innocent person an alternative place to focus his anxiety am is not depen­
dent on either the examinee's personal bacl<gt'ourd or the success of the 
=nt.rol question in rais:in;J the examinee's disconfort over the probable 
lie. 73 

D. Validity of Fblygraph Testing 

1) Validity Defined 

In layman's terms, the validity of polygraph testing refers to the 
accuracy of the test in detectin;J deception. Measurirq the accuracy or 
validity of the polygraph requires testirq the process through several 
different dimensions. 'Ihese dimensions involve scrutiny fran the 
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pexspa::tive of polygraph test results ard the test's .interrled p!llIX)Se., 
Reliability of the test is the sinplest ard JOOSt objective dimension to 
measure. Defined as the degree to Which the polygraIil test proChlOeS repeat­
able results, reliability is measured either in tetms of whether the same 
results occur When the exam is repeated at a different time with a different 
examiner (known as" test-retest reliability), or in tetms of Wether one set 
of charts proChlOeS the same oonclusioo When re scored by the same examiner 
(intra-rater reliability) or re-scored by a different examiner (inter-rater 
reliability) • Reliability is a necessary, b.lt nat sufficient oon:iitioo for 
validity. If the pol~ exam is established as valid, it IIPJSt necessari­
ly be reliable; h<::Mever, an exam that proves itself reliable may nat be 
valid. 74 

Closely related to reliability is criterioo validity. FraIl a practical 
stantpoint, criterion validity is the most iltp)rtant dimension of validity 
assoosments. Criterion validity refers to the accuracy of the test as a 
predictive technique. Measured against groon:i or known tNth (that is, 
whether the evaminee is actually bei1q deceptive), criterion validity is a 
part of am often the em result of every research study of pol~ toot­
inI. 'l}'pically criterion validity is the object of a rese,rr;:h effort or 
sane part of the testin1 technique is beirq manipllated to assess the effect 
on criterion validity. Regardless of the objective of the research effort, 
criterion validity is usually reported in tents of the peroentaqe or c0rre­
lation of "correct" conclusions Which detect deception or norx1eoeption, as 
measured against groon:i tNth. 75 

'!he ability of uscarch studioo to contribute to the validity equation 
deperds 00 whether the studioo themselves are valid. In this dimension, the 
scientists speak in tetms of internal ard external validity. Internal 
validity refers to the quality of the experimental design, t.hether the study 
has Wilt-in controls to factor art: extraneous variabloo that might, b.lt 
should nat have an lltpact: on the results of the study. EXalTploo of criteria 
to inprove the quality of the study are usirq a control groop in the labora­
tory settin:]76, or confessions in field studioo77 to establish groon:i tNth; 
or, in all types of stWies, usirq only examiners with a minilnum of five 
years' experience. External validity refers to the ability to generalize 
the results of the study to other pc:pllations or settin;Js, typically to the 
"real 'WOrld" people ard settin;Js for Which the test is intended. '!he best 
exanploo for good external validity criteria in specific incident criminal 
invest~tion exams are the use of actual criminal suspects in a field study 
settin:].78 

Another dimension to the validity equation is what is l<nown as con­
struct validity. Construct validity is defined as the degree to Which the 
technique measures what it is intended or designed to measure. Construct 
validity requires that a toot be based on a theory or conceptual m:xiel that 
hypothesizes a result in a given case. For instance, in information toot 
techniques, the theory is that scrneone with knowledge of a fact in a crime 
will have a greater Iilysiological reaction to the denial of knowirq that 
particular fact than to the denial of knowirq closely related, b.lt ina=­
rate facts. Similarly, in the control question test technique, a person 
involved in a crime will react m:>I'e to the denial of specific involvement in 
that crime than to the denial of unspecified criminal behavior over lorq 
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periods of time. 79 'lhus, different test techniques have different theoreti­
cal bases, neoess itatin;1 IIllltiple foI1llS of construct validity for the field 
of pol~. On this level of analysis, theoretical predictions of how 
itens shQUd :interrelate are proved by exam:inirg the charts produced by like 
techniques.· If the analysis of the charts produces no relationships wch 
~ the umerlyin;J t:hsoly, it is inpossible to establish construct 
val:1.di ty. 80 

'llIe literature contains n.DnerCA.lS articles an:::lud.i.nq that one manner or 
foxm of polygraph testin;J tedlnlque has been proved to be valid by one or 
lime measure of the tam, t:hra.Igh all manner of study. Consistent with the 
charter of this article, the followin:} discussion of the literature will be 
lilllited to analysis of the control question tedlllique, which, in one fom or 
another is nearly the exclusive foxm of t.estin;J technique used in specific 
incident criminal investigatials. 81 

2) Validity Reviewed 

In 1983, one of the m:JSt extensive studies of the science, the rescan:::h 
an:! the validity of polygraph t.estin;J was plblished in a technical IIlE!ITOran­
duIII produoed by the Office of 'l'edlnology Assessnent.82 In just over 100 
pages, the study spanned the full ganut of time an:! technique, and scruti­
nized 30 studies of the control, question test technique. Often cited as an 
indiCblleut of polygraIilY, the 0I7I. report concluded that the evidence irdi­
cates that pol~ testin;J m:JSt effectively detects deception usin;J con­
trol question techniques in the specific iroident criminal investigations. 
'lbe general conclusion of the study uses the phrase ''better than chance" to 
describe the degree of reliability of this technique, and caveats that 
significant error rates are possible. 83 'lbe report iroludes a breakl::Alt of 
:ranges of aocuracies that have alternatively been cited by polygraph foes as 
overall 70% aocurate ani by polygraph proponents as overall 85% acx:urate. 84 
Frien:i an:! foe alike justify their assessments: 70% is the overall average 
of all categories of field and laborato%j' studies. 'Ihe 85% figure repre­
sents the average of the field studies only, presumably lilllited to that type 
of study because of the generally ackncMledged higher levels of external 
validity. 'Ihe 0I7I. report also ackncMledged the issue of external validity, 
but foun::l the laboratory studies aa:Jeptable ~ balanced against the crite­
rion validity pJ:'OOlem of uncertain groun:i truth present in same field stud­
ies. 85 In addition to other factors affectin;J validity,86 the orA report 
cited serioos n-ethodological pJ:'OOlems in the studies it reviewed, ~lying 
that the acx:uracy rates in its own report were suspect. In its closin;J 
chaptersL the orA report called for IOClre researd:I in all areas of polygraph 
testin;J .117 

One year after the orA report was plblished, a report was plblished 
with an overall 73% accuracy rate fran a field study involving suspected 
theft fran the workplace. By many accounts, however, this study was fraught 
with serious trethodological errors, not the least of which was having the 
bUn:! intetpretation of the collected charts done by student examiners who 
were not fully trained in n-ethods of test inte.qJretation. 88 In the three 
years since this report, several field studies have passe:l n-ethodological 
muster, and good deal of scientific debate has been published, all of which 
present a conpelling case for the validity of polygraph examinations. 
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In the sprirq o{ 1987 there aweared a debate on the pages of one 
joomal between 1on:J-tllne adversaries on the subject of polygraphy. David 
l¥kken opened the argument with an indicbnent against the science. Usirq 
probability theory, l¥kken argued that validity stmies professirq accuracy 
rates in excess of 80% were misleadirq because they are based on the asstmp­
tion that 50% of any given pcp.1lation are beirq deceptive. Analogizirq to 
the case of urinalysis drug test1rg anr::D1 airline pilots, the base rate (or 
expected fl:'equelx:y that the phenaDenon will 0C0lr), is IILICh less than 50% 
(ame like 5%) an:! when test1rg latge pcp.1lations, will produce accuracy 
rates closer to only 50% correct. l¥kken asserted that he ooold, and in 
fact did teach prisal inmates how to beat the polygraph after only 15 min­
utes of trainirq. As his final indicbnent against polygraphy, l¥kken cited 
the refusal of the cxmt to hear polygraph evidence in the criminal case 
against Jam DeIorean as proof of the fact that the testinony of the 
polygrapher as an elCpert is so ov~ that it decides the verdict for 
any jury that is convinc::e;i by the test:iJIKlny. 89 

In response, David Raskin and Jam Kircber called INkken's analysis 
"inoaIplete, incorrect an:! misleadirq in many respects. ,,9t) Specifically, 
Raskin and Kircber asserted l¥kken's probability theory calculations were 
inaccurate, and with correct statistics, the accuracy rates of the na;t 
recent polygraph sbnies ran;Jed between 83 an:! 95% accurate. Barely oon­
ceali.n;J professional an:! personal contenpt, Raskin an:! Kircber set aside the 
legal and ethical questions of teaC'hin;J inmates how to beat a polygraph, an:! 
challerYjed the results of l¥kken's ~iment~ the results were unreliable, 
they axgued, because groom truth was established by the secorx:lhan:i hearsay 
of the inmate leader, a member of a groop of "notoricus liars." As such, 
Raskin and Kircber insisted, "~was unable to convince any scientific 
joomal to plblish the results.,,91 Raskin an:! Kirdler djsmissed l¥kken's 
assertion that the polygrapher as an elCpert witness would over..nelm the jury 
process, citirq statistics on the inaccuracy of forensic evidenoe wch is 
routinely admitted in courts. Finally, Raskin and Kircher called l¥kken on 
his SI.lIIl1larY of the OelDrean trial, explainirq that the polygraph evidence 
was excluded not because of a -lack of faith in the science, but because of 
errors in the administration of the exam itself. 92 

Both of these positions on the subject of polygraIil validity, by the 
same authors, were plblished in 1988. '!his pair of articles differed little 
in their respective conclusions, but took very different paths to reach 
those conclusions. Professor l¥kken attacked the theory behind the control 
question technique, argued that the process was interrled, and in fact is, an 
intrusive invasion of privacy which results in high rates of false positive 
(non:ieceptive people declared deceptive) because relevant questions are I10re 
disturbi.n;J-even to innocent persons-than are control questions. 93 By way 
of proof, l¥kken cited the exanple of the CBS News "60 Minutes" expose in 
which several polygraIilers were told that an enq:>loyer suspected one enq:>loyee 
of a theft that never actually happened an:! the polygraIilers each declared 
the innocent enq:>loyee decepti ve94 ; while this ~iment had some popular 
appeal, it lacked serious methodological credibility. More irrportantly, it 
is the na;t recent study cited by l¥kken, who dismissed all but two reviewed 
in the 1983 orA report an:!, in conjunction with the 1984 study which used 
polygraIiler-trainees,95 concluded that polygraph test:irq has an a=cy 
rate of only 70%.96 More difficult to reconcile in Lykken's article, 
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hcMever; is his insistence that pol~ will work if used in the he oon­
cealed knowledge fotmat,; one-third of his article is dedicated to bolstering 
the conoealed knowledge tec:iuUque, but in this latter section lNkken c0n­
cedes there are no field studies to support his assertions.97 What becxxoes 
difficult to reconcile is Professor lNlcken's assertien that the polygra~ 
cannot detect deoeptien when measuring emotien such as control questions 
en;Jende:r, but it can detect deceptien base en concealed-or in his \lOrds, 
''guilty''-knowledge.98 'l1lS11I is no evidence he cites-either psydlological, 
PlYsical or psychqtlysiological-to SllWOrt the distilx:tien between the 
cognitive and E!IJI:)t;ional reactions lotUch are suwosed to create the infalli­
bility of the concealed knowledge test. 

In OOIlLI:ast, Professor Raskin read1ed the ~ite conclusien, declar­
ing polygtCifi'l evidenoe fit for jury oonsunptien, and specifying the scien­
tific data to support his conclusions. FiIst, Raskin reviewed the studies 
in the 1983 orA report forintemal validity, and dismissed several (includ­
ing one of his own) ~al)se of their faulty deteminations of grooM truth 
ani other methodological errors. 99 Raskin than ran through conditional 
probability calculations and readied' the conclusion that there is a 95% 
accuracy :rate on pol~' conclusions of deceptien and an 85% :rate en 
calls of no llAceptien, with a ocnfidenoe in deceptive ootcanes at 83% and in 
I1Olldeoeptive outO'JllPS of 96%.100 '1hese results are consistent with repeated 
conclusions by Doth SUWOrters and detractors of the science that there 
terxis to be a higher :rate of false positive errors (declaring a non::ieoeptive 
persal deceptive). 

In this review of the science, Raskin alluded to a field stuiy un:'Ietway 
in his lalxl:ratoJ:y lotUch in:licated ac:x::utacies lotUch supported his calcula­
tions. In May of 1988, that stuiy was reported to the National Institute of 
Justice' (hereafter, NIJ stuiy), and in fact did result in examiner =­
cies of 95% for deceptive conclusions and 96% for non:ieoeptive conclusions, 
with an error :rate of between 4% and st.10l In a l~ preamble to the 
report, the authors cited extensively the 1983 orA report, and stated the 
study was. ~fically geared to fill the gap in research that the orA 
report cited.102 with careful attentien to internal validity, and nothing 
but citations with favor in the literature in the year that has followed 
this report, it stands as an extre!rely strong source of evidence supporting 
pol~ validity. 

'lWo j SSIles affecting validity were cited by the 1983 orA report but not 
addressed in the NIJ stuiy. First is the issue of confidential polygra~ 
examinations, or the "friendly pol}'gr3Fher" theory. FiIst prqlOSEd nearly 
15 years ago,103 the friendly pol~ theory asserts that a guilty 
person is nore likely to "pass" a pol~ e>callI, De declared nondeceptive, 
if the exam is confidential, the results of lotUch will not De disclosed if a 
deceptive conclusion is reached. Presumably, this no-lose situation reduces 
the stress faced by the examinee when confronted with relevant questions in 
the polygraph e>callI, am alla./S the examinee to focus anxiety on control 
questions. It gives the examinee greater confidence, the examiner will De 
more suwortive and the results will more likely De favorable. l04 The 
theory deVeloped fran a laboratory study fraught with internal validity 
problems. lOS Field data tend to disprove this theory, in that substantially 
more people lNho took polygraJ;il examinations in confidence failed those exams 
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than . did people who took them knowirq that the results \¥OJld be revealed. 
Intuitively, this data makes sense. the theory does not assert that all 
reaction or even significant reaction to relevant questions di saroears"; 
witholt arrt sul:lstantiatirq data, the theory fails to explain how the climate 
set by the frieOO.ly polygra{:tler creates greater reaction on control rather 
than relevant questions. Alt:hcu;lh the results are not to be revealed, the 
exam shcW.d still be con:lucted aocordin;J to established pol~ prooe­
dures, wen includes obtain.inI the examinee's consent am advisement of 
rights; the usual effect of these pieoes of infonnatiat is not likely to be 
oc.uplete confidence in strict confidentiality. In aMitiat, the examinee 
still has a good deal at stake in the conf1dent1al exam: fa1lin1 the exam 
closes off an avenue of defense am may have adverse effects on the rela­
tionship between the examinee ani attomey .106 

'lbe secord, am nme serious issue effectirq the validity of polygra~ 
testirq is the issue of oountenneasures. 'lhey are defined as anythi.rg that 
can distort or defeat a polyguqn E!Xj!I!1i nation, ani are divided into two 
broad categories: general state COI.lI'1temeasU am specific point CXlUhter­
measures. General state oountenneasures either heighten or dalIpen PlYsio­
logical responsiveness thl:'wgh the use of either chemicals (drugs) or mental 
controls such as biofeedbaclt or forms of hyplosis. Silo! the general state 
counteImeasures effect overall re&pclIsivene53, they should have better 
success with information test tedmiques. In theory they shoold have no 
effect on control question tests except to ren:ier an inoonclusive outa:me, 
silo! chart interpretation in the COl 11Iol question tedmique CCIIpU'eB the 
relative ~ysiological reactions between control am relevant questia.. 
Rather, specific point coontenneasures should pose the greatest t:brMt to 
control question tests, silo! the specific point oountermeasure i* ~ 
to heighten or darIpen PlYsiological Iespollses at the particular time lit 
wch the examinee uses it. 'lbese specific point coontermeasures are either 
~ysical-typically flexi.rq lIllSCles or inflictirq such minor pain as bitirq 
the ton;jUe or ste(::pirq on a tack laced in a shoe-or mental such as coont­
irq backwards fran 200 by intervals of 7. If, durin1 a control question 
test" the examinee enployes one of these specific point countermeasures in 
response to a control question, he or she may produce greater reaction at 
that point in the examination, am thereby cause the examiner to ren:ler a 
norxleception conclusion. 107 

SUch is the theory of coontenneasures. '!he research on coontenneasures 
paints a very different picb.Jre. A recent review of the research on coun­
termeasures reported that general state coontenneasures have, in the past 5 
years, proved ineffective in alterirq either infonration tests or control 
question tests. Specifically, the research has tested ani fcond no effect 
fran the drug valil.nU, meprci:lamate, Ritalin, propranolol ani alcohol; simi­
larly, biofeedback was only once reported as successful in effectirq infor­
mation tests, rut even that report was challenged due to irregularities in 
test methodology .108 

'!he research is rot so unequivocal when it CXllreS to specific point 
countenneasures. A recent study involved laboratory examinations where 
examinees were trained in the use of specific point countermeasures. 
'Itle study revealed that alIrost half (47%) of the examinees who were trained 
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am given the chance to practice the technique, were able to produce false 
negative (deceptive called non:leceptive) results. 109 Notable in that study 
was the fact that two sets of exper.ilnents were conducted: the use of spe­
cific point cnmterneasures had 00 effect on the a=racy rate (87%) in 
detectirg deception aztalq the group of examinees Wo were oot as extensively 
trained as the IIIOre successful grwp.110 A similar study the follCMin; year 
result&d in a lower 91l00eSS rate for count.eonaasure users: 37% of those 
trained in PlYsical and 25% of those us.i.rJ1 metai specific point ccuntennea­
sures produced false negative results.1ll '!he full measure of serioosness 
of these tactics is the consideration of external validity: the examiners 
in these laboratory sb.¥lles were aware that cn.mt.el:IneasU were beirq used, 
am in ncne of the studies were the examiners were snocessful in cIetecting 
the use of countermeasures. It is difficult to ilI1agine that field examiners 
will inprove the record of detectirg ocuntenneasures. 

'!be reseaI'Chers have made several PLqlOSI!l s to diminish the threat 
posed by specific point oounteJ:measure. First, the studies show that these 
c::amte.rmeasur only pose a serioos threat if the examinee is both infonned 
am trained in the tactics. Aside fran the laws amjor ethics that IoICUld be 
carpranised if a polygr8lil examiner were to provide such trainirg, IIIOSt 

. =iminal. suspects don't have the tiIne or IIIOlleY available. to acquire such 
trainiIq. Even in the event trainiIq is cbt:ained, ruocess is not always 
guaranteed, one researcher trained a grwp of psydlologists, psychiatrists 
am medical sbXlents, but all examinees failed to have an effect on the 
pol.~ n!SUl.ts. l12 5ec:axi, oount:enneasure detectors are lle.ing developed 
am eupl.oyed with sane s"ccess. M:ltion detectors I::IUilt into polygraIXl 
chairs am electranyographs \o4U.ch detect muscle flex:irg have proved to be as 
sw=oessful as 90% in det:ec:tin;J examinees Wo bit their ton;Iues and pressed 
their toes to the flood. 1l3 Finally, counter-countenneas are available 
to examiners, and may be easily used by havirg an examinee hold c:pm his 
IIIOUth or elevate their unshod feet fran the floor .114 

E. a:mclusions 

If they' have told us ooth:irg else, validity studies of polygraIXl test­
in;J have shown that the state of the science has developed by leaps and 
I:x:a.1rrls in the last 60 years. '!he IIIOSt reoent research efforts have estab­
lished an accuracy rate in excess of 90%. What makes these latest efforts 
remarkable is the fact that they accounted for methodological weaknesses of 
earlier studies, as described in the IIIOSt a:!l1?rehensive study of the sci­
ence, that beirg the 1983 C1l'A report. Factors affectirg inteJ:nal, extemal 
am =iterion validity must be addressed before a polygraIXl examination is 
terdered as a reliable measure of a person's deception or non-deception. 
the science is currently at the stage of producirg reliable results, provid­
ed testin;J techniques are awropriately and acx:urately elTIployed. What's 
1IIOre, examiners shoold be e:xpect:ed to use the latest rrethods in detectirg 
the only real threat to the process: specific point countenneasures. (MA, 

in the ~n decision, succinctly stated the pararreteLS of these validity 
dimensions: 1) examiner conpetence; 2) examinee suitability; and 3) the 
nature of the testirg process. Assuming the use of means to detect and 
prevent the use of specific point countermeasures, polygraph evidence that 
measures up to the demands of the scientific community is sufficiently 
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reliable that it leaves only the legal issues of admissibility to be re­
solved. SUch legal issues as are based on constitutional argun-ents follows. 

III. calS'lTlUI'IOOAL ISSUES RAISED BY FroRl3ED MIlE 707 

NcMhere in the text or analysis of· the pLl p:lSed MIlE 707 is there any 
mention of the constitutional issnes involved in a per se exclusion of 
polygnq:h evidence. SilIIilarly, the principal cpinion Gipson dismisses any 
theory that admitting polygnq:h evidence is constitutionally naroated; 
rather, the cpinial states, the evidence needs a'lly be shown to be relevant 
am helpful. Limiting diClC'lssicn of the admissibility of the polygnq:h 
evidence in either of these ways is to ignore the most carpelling argun-ents, 
both for am agaj.nst the issue of admissibility. 

A. CcIrp.11sory Process 

Rooted in the origins of constitutional law, the argun-ent is irxtispJt­
able that an accused has the right to pL6Selit a defense, to present 
exoJl.patory evidence with the same benefit of the use of sul:p)ena that the 
prosecution enjoys.1l5 '!his argun-ent was fiIst el<plained at the tum of the 
19th century, by cne of the drafters of the constitution, then SUpLeile ecurt 
Olief JUstice Jchn Marshall, in a case of treason against the former Vice 
President Aaron B.Irr .116 In response to a defense request for a letter in 
the hams of President Jefferson, Olief JUstice Marshall wrote that the 
right to Cx:ap11sory ptooess may be l.iJnited a'lly if its use is proven imptop­
er: that the right afPlies to rxmp.!lling the prcduction of docI.ments as 
well as witnesses; am that only a miniJnal showing of materiality is re­
quiIed. before it is to be exercised. 117 

. SUccessors to Olief JUstice Marshall have been no more tolerant of 
lilllitations on carp.ll.sory process rights. Writing for the ecurt in 1967, 
Olief Justice Earl Warren declared unconstitutional on carp.ll.sory process 
grounds, the TeJ(as statute that barred an accused fran calling his acccml­
plice ·as a witness, due to an aCOCllPlice's inherent unreliability when 
called to testify on behalf of a co-participant.118 Olief Justice Warren 
wrote: "'Ihe right to offer the testiJnony of witnesses, am to c:x:mpel their 
atteOOanoe, if necessary , is in plain teIIns the right to present a defense 
••• '!his right is a furx1amenta1 e1enent of due process of law. ,,119 '!he 
O1ief JUstice stated that the TeJ(as statute was based on the same invidious 
rationale as those laws which ptarpted the framets of the constitution to 
write the carp.ll.sory 'process clause: nanely, "the right to present witness­
es was subordinate to the owrt's interest in preventing perjury, am that 
erroneous decisions were best avoided by preventing the jury fran hearing 
any testimony that might be perjured, even if it were the only testimony 
available on a crucial issue • .-i120 Sin'ply stated, the state of TeJ(as had no 
confidence that a jury could give proper weight to the evidence it heard. 
Rather than a1lCMing this kin:i of arbitrary IUle to prevent whole categories 
of defense witnesses fran testifying, the sixth lI!tleOOment requires that we 
recognize that "the truth" is more likely to be arrived at by hearing the 
testimony of all persons of conp:!tent urderstan:ling who may seem to have 
knCMledge of the facts involved in a case, leaving the credit and weight of 
such testimony to be detennined by the jury or by the court. ,,121 
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Related to the Em'r am washin:rt:on cases, but styled as a due process 
aweal, Qyynhe!"§ v. Mississippi, 112 involved a stablte that prevented a 
criminal deferoant fret'll call~ an exculpatory witness who'd CXlI1fessed to 
the crime for which the accused stood trial; the pn:seclltion refused to call 
the witness, and the state "voudler" rule prevented Clambers frct1I CI'OSS~­
ami..ning his own witness. '!he SUpreme COOrt held., that deny~ QJanPers the 
c:ilanc» to CI'OSS-EOO'uline the witness with his (the witIless') CXlI1fesslon 
amounted to deny~ ClJani2ers the right to a fair trial. '!he effect was a 
denial of Ol.a!:rbers' right to present exculpat:oJ:y evidence, wlcileously based 
on the state qovemment's interest in preventln;J testioony that was likely 
to be perjuriOlS; rather, the evidence of the witness' confession bore 
peISUaslve - assuraooes of ~rthiness (as a declaration against inter­
est) • What's more, it was, at a very lI1inim.mI, material to the defense, am 
prev~ its use oonstituted a mechanistic awlication of a roe to defeat 
the eOOs of justioe.123 

'!he plOqiOSed MRE 707 is analogous to the early laws for which the 
OCllpllsory plOCXl9SS clause was written, as 1o'ell as the Texas am MississiWi 
statutes. '!he canbined stamards in the ~, washington, and 0lanU?ers 
opinions require that proponents of MRE 707 show that, 1) exclu:l:in;J poly­
graph evidence is necessary to preclude ClCl1pe1ling test:im:xly for :imnaterial 
Ieasons not even minimally related to a legitimate defense p.npcse; 2) that 
the qoverranent has an ovezriding interest in prot.ecti.nJ a jury fret'll over­
whellI!ing evidence; and 3) tllat po1~ evidence, like acxx:IIplioe testimo­
rrt, is likely to be UIltl:ust\.Iorty. '!here can be 00 questia'l that polygraph 
results that indicate an acolsed was not be~ deoeptive in derrjing a crime 
are exculpatory ard not only significantly related but also critically 
material to a defense. S:iJnilarly, negative (deception indicated) results of 
a polygraph administered to prosecution witnesses may prove critical to a 
defense attack on the credibility of the prosecution's case. In either 
case, theIe is little roan for debate that the evidence, if believed by the 
trier of fact, serves a legitimate defense p.npcse. 

'!here is, however, a good deal of debate on the issue of protecting the 
jury fret'll the oveIWhel.mirg effects of polygraph evidence. It is on this 
point that Il18rr:f polygraph opponents register their loudest protest: 

When polygraph evidence is offered in evidence at trial, it is 
likely to be shrooded with an aura of near infallibility, akin to the 
ancient oracle of Delphi. During the CXlUISe of laying the evidentiary 
foordation at trial, the polygraphist will pIeSent his own assessment 
of the test's reliability which will generally be well in excess of 90 
percent. He will also present physical evidence, in the fom of the 
polygram, to enable him to advert the jury's attention to various re­
coIded physiological responses which ten::l to suwort his conclusion 
••• To the extent that the polygraph results are acx:epted as unimpeach­
able or conclusive by jurors, despite cautionary instJ:uctions by the 
trial judge, the jurors' tIaditional responsibility to collectively 
ascertain the facts am adjudge guilt or innocent is preerrpted.124 

Arguments such as these are generally not supported in the literature. 
More specifically, studies tend to shcM that juries are rore inclined not to 
give extraordinary weight to polygraph evidence. 125 Several theories exist 
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as to why polygraFhY doesn't usurp the faCt-firdiJ'g duties of juries; 
jurors distrust scientific evidence; cross-examination br~ oot the weak­
nesses in pol~, givin;J jurors the ability to give exams only the 
credit they are due; an:! significant other evidence to. SIJRXlrt either con­
viction or ao:l)littal sinply outweighed the inpact of the polygraPl evi­
dence.126 SUdl a COI'Idescen1inq attitu:ie toward jurors is not only unsup­
ported by studies, but also not shared by all: 

It is high til!Ie that lawyers an:! judges accept the fact that 
the rest of society is entitled to the respect an:! consideration 
of equals. '!be mere possession of an !L.B. or a J.D. does not 
anoint the holder with powers of disoe;nwent not vested in em­
ordinary mortals. Today it takes a certain affrontery, a certain 
intellectual arrogance, a certain snotilexy, to say to a juror, 
"Yoo callOOt hear this evidence because ycAl are not capable of ef­
fectively evalua~ it." Because of a lack of appreciation of 
the stability an:! integrity of the jmy system, too IIJJCb ElllP!asis 
is still bein;J plt on the dan;Jer of prejud1cin;J the jmy by the 
admission of allegedly :iJlPloper evidence. 127 

'lbese 'WOrds apply most awropriately to refute arguments that military 
juries can be un:tuly influeooed by the aura of pol~. '!be ovetwhelJni.n; 
majority of jurors in military ccw:ts are txI!1!1! i ssioned officers, over the 
age of 21, who, at a minimum, hold baccalaureate degI es, an:! many of whan 
hold postgraduate degL 

Finally, prcponents of MRE 707 1IlISt, un:ler the starmrds of ~, 
Washington an:! 01ambers, show how polygraPl evidence is likely to be un­
trustworthy. As a general rule, the scientific Iesearch on polygraFhY 
suworts the opposite proposition: in l1'Ore than 90t of the cases, polygraPl 
evidence will likely be accurate in detectin;J deception. Even its greatest 
detractors conoede that, when CXlilpetently administered, polygraph examina­
tions are accurate 70% of the time. 128 Even at the low rate of accuracy, 
polygraph evidence canpares l1'Ore favorably to other, regularly accepted 
foms· of evidence; for instance, the accuracy of psychiatric predictions of 
danqeroosness in criminal deferoants has been reported as less than 50% 
accurate. 129 '!he prerequisite that the exam be ca!petently administered 
places the bJrden on ooonsel for both sides an:! the judge, respectively, to 
de!ronstrate, challerge an:! detennine whether the proffered examination 
satisfies starmrds of reliability. 

CkIipllsory process is the carpanion an:! ooonteIpart: to the basic con­
stitutional right of criminal deferoants to be confronted by the witnesses 
an:! evidence against them. "Together they constitutionalize the right to a 
defense as we know it. ,,130 Together they tip the balance in favor of the 
defense because of the potentially overwhelminq resources which maybe 
brought to bear by the government. Fran the perspective of a COITpUlsory 
process argument, ca!petently corrlucted polygraPl evic;ience must be available 
to a criminal accused, as a matter of constitutional marrlate. '!he same 
marrlate, of ooorse, does not exist for the prosecutor; however, as the 
~n opinion stated, admissibility of polygraph evidence is not a one-way 
street. 131 The specter of polygraph evidence tendered against a criminal 
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aocused raises sara of the strongest arguments against the use of polygrap. 
evidence. 

B. Privacy Rights 

Cited as early as 1890,132 the oonoept of a right tp privacy has devel­
oped in oonstitutional law t.hrc:xlgh a SlOO7, stepped process. Not a specified 
entitlement in the Bill of Rights, the right to privacy has been m::llded by 
the supreme Q:lurt since 1928,133 and, over this amtuJ:y, has evolved to 
incorporate sudl issues of privacy as the decisions of married ~ to 
use oontraoeptives,134 the decision of a wanan to h.ave an abortion,135 and 
ncnclisclosure of the p.u:ely private, personal matters of pJblic offi­
ci.als. 136 Based on the idea of freedan of choice to make personal decision, 
each of these cases draws its basis of protection fran the theory that 
pern.urbral rights emanat:iJY;J fran the Ninth Al!leOOment exten:l into these areas 
of privacy. In addition, the right to privacy has also been derived fran 
the Fourth AmeOOment protections against unreasonable searches am the Fifth 
AmeOOment protection fran self-incrimination.137 No decision has yet been 
issued involv:iJY;J privacy protections in the polygtaI:h arena, J::ut several 
arguments are calPell:iJY;J. Pol~ constitutes a per se unreasonable 
search of an individual, due to its intrusive ptooess of extracting h1.utan 
thought.138 Most calPell:iJY;J is the argument that polygtaI:h exams are actu­
ally aiIned at elicit:iJY;J responses that are essentially testim:>nial in na­
ture, and in the case of a oonclusion of deception, might well result in 
self-incrimination by the examinee. 139 

As calPell:iJY;J as these arguments are, they fail when confronted with 
the fact that no polygrap. exam is ClOItpetently administered or accepted as 
evidence without the consent of the examinee. Since their inception, the 
protections urder the Bill of Rights have been subject to waiver, provided 
the waiver was know:iJY;J and voluntary.140 one argument asserts that in the 
area of polygrap., consent cannot ever be voluntary because in order to be 
truly voluntary, consent must be capable of effective tennination; am, the 
argument continues, the only way to tenninate consent in a polygrap. exami­
nation is to detach the c:x:.tIqX)llE!I.14l '!his argument dem::lnstrates a basic 
misurxierstarding of the polygratil technique--1l¥:lVement by an examinee skewS 
the polygrazil trac:iJY;Js, caus:iJY;J distortions that cannot be evaluated-and 
fails immediately because a cx:arpetent polygrap. examiner will tenninate an 
examination if an examinee continues to l!OVe, refuses to answer questions, 
or indicates that the examination should stop. AssI.Imirq a knowing am 
voluntary consent to take the examination, con:hlcted by a ClOItpetent examin­
er, the constitutional arguments based on privacy should pose no barriers to 
polygrap. admissibility. 

In stnn, roles which prohibit the introduction of evidence must yield to 
an accused's sixth amerdment right to COI!pllsory process, unless there is an 
overridin:J goverranent interest. I.c:n:J accepted as an overridin;J government 
interest is the integrity of the judicial process, protect:iJY;J the reliabili­
ty of verdicts, typically through rules of procedure and evidence. 142 '!hus, 
even when the constitution appears to tip the balance of admissibility of 
evidence to protect a f'urdamental right, that evidence must still comply 
with rules of evidence that have withstood the test of time. As in the 
~n decision, courts in the various states and federal districts have 
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fashioned rules to preclude polygraIil evidence, based on the inteqlretation 
of various rules of evidence. What follows is a review of sane of these 
rulin;Js on polygraIil admissibility in the civilian =ts. 

IV. ClJRRENl' STATE OF FOLYGRAl'H E.VIDENCE m 'llIE CXXlRl'S, 

A. '!he state <b.lrts 

'!he majority of the states do nat allOii the admissioo of polygraIiJ. 
evidence, under any contition.143 Fifteen states have held that polygraIiJ. 
evidence is adlllissib1e, ~ the parties sti~ated to its admissibility 
in advance of the examinatia'l.144 '!he rationale behin:i both of these pesi­
tions is best exeupl.ified in the xasllt histo:ty involvin;J the state of 
Wisconsin's treatment of pol~ evidence. 

until 1974, Wisconsin =ts rejected pol~ evidence, citin; the 
Frye rule that pol~ evidence had nat DrQCIl:'eSSe:l to the point of general 
acceptance in the scientific CCIII1IlJlity.14S in 1974, the Wisconsin SUpreme 
coort, in the case of state v. stanislawski,146 ruled that polygI"aIil exami­
nations had progressed to a point of scientific recogllition that no longer 
required an 1.Il'lOOI'ditional rejectioo of polygI"aIil evidence. 147 Citing the 
widespread use of polygrapty in private iniustry am public agencies, the 
court held that the accuracy of pol~ evidence was at least as accurate 
as other types of expert t:estim:lny whim is regularly admitted into evi­
dence. 148 '!he court did nat, however, fashion an Ul"lCOlditional rule of 
adlllissibility; rather, in addition to three other coI'¥iitions, the court 
required the parties to enter into a sti~ation as to the admissibility of 
the examination at trial. 149 A reading of the decision leads to the conclu­
sion that "the sti~ation 0Jred the court's basic conoerns am policy 
objections because it ootained the parties' waiver of objection to the 
validity of the basic theol)' of polygraIilY, enhanced the reliability of the 
test, ani assured the integrity of the trial.,,150 In 1978, the court re­
vealed that its greatest concem was to ferd off the effects of the "frierd­
ly polygrapher:" unsti~ated pol~ evidence is less reliable because a 
criminal ao::nsed who didn't fear the use of bad results against him in a 
subseqJent trial woold not sufficiently fear detection to give reliability 
to the examination results. 151 

Within 5 years of the stanislawski decision, the winds of change began 
blOiiing anorg the justices of the wisconsin SUpreme o:mt. Several deci­
sions on the subject of pol~y included dicta that in'plied that a minor­
ity of the court would overrule stanislawski if given the chance. 152 '!he 
minority got that chance ani sno::eeded in convincin;J a majority of the court 
to overrule the stanislawski in the case of state v. I)z!n.153 Specifically, 
the court held that the contitions set in stanislawski did nat enhance the 
reliability of polygraIil evidence or protect the integrity of the trial. In 
particular, the court rejected the frierdly polygraIiler theol)', concluciinJ 
that the required stipulation did little or nothing to enhance the reliabil­
ity of polygraFh, rut rather was an agreement by the trial court to the 
admissibility of polygraFh on the basis of the parties' waiver. 154 Couched 
in terms of refuting the effects of each of the four stanislawski corxli­
tions, the essence of the court's ruling was its rejection of the reliabili­
ty of polygraFh evidence. 
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'!he evolution of the rule excluded polygraIil evidence in wisconsin 
suocin::tly states the reasoniIq in llCSt jurisdictions where polygraIil evi­
dence is either OClIpletely rejected or oon::titioned on the sti.p.llation of the 
parties. 155 'lbe Wisconsin ~ienoe also demonstrates the divergence of 
sentiJnent even alIIClI'1:J judges in the same jurisdiction, regarding polygraIil. 
evidence. 'lbe most significantly different juiiclal viewpoint 0Cl'DeS fran 
the state of New Mexico. In this jurisdiction, the a::mts hive allowed 
UI'lStipllated polygraIil. evidence into evidence, oon:Utioning admissibility on 
a ~ that the exam was prcperly administered Dy a 0CIlptent examin­
er.156 Tellin;J in the opinions of this maverick state is its ~, ex­
plicit recognition that pol~ evidence is sufficiently reliable to 
warrant admission, arxi the inplicit rea::19nition that the jurors in the state 
lo'ere sufficiently 0CIlptent to avoid being over.Ihel.med. New Mexico is, 
obviCAlSly, in the distiJ'1ct minority, arxi unless am until the IIDSt recent 
n:ports of polygraIil. validity are more Widely acknowlEd;Je, it is IIDSt likely 
to remain in the minority .157 

B. '!he Federal Q:lurt:s 

'!he issue of admissibility of polygraIil. evidence in the federal ~ 
. has not been addressed in any written opinion of the SUpreme o:.urt. In 
1982, then Associate JUstice Rehnquist, joined in Dy JUstice O'COnro~L wrote 
a df sMntin;J opinion in a case wch the fUll o:.urt refUsed to hear. J.:>8 'Ibe 
case was an Tl fran a wisconsin COIWiction decided 1.Irder state law 
before the l:!MD 9 decision. It involved a defen3ant Who claimed denial of 
due prcx:ess because the state prosecutor refUsed withalt good reason, to 
enter into a stipllation required Dy the law at the tUne for polY9!¥ 
evidence to be considered at trial; on arpeal, the Seventh circuit court of 
Appeals overturned the conviction, am in a decision based in part on the 
constitutional issues of Washington v. Texas, arxi O'la!nbers v. Mi ... dssip­
ru,,160 the circuit cx:mt held that a prosecutor's refusal to enter into a 
stipllation such as the one in this case must be for justifiable reasons. 
"Justifiable reasons in this context are reasons Which go to the reliability 
of the test or to the integrity of the trial process, not reasons wch 
consider merely the relative tactical advantages from the use of the evi­
dence to the prosecution am the defense. 11161 

In their dissent fran the court's decision to refuse review of the 
appeal, Justices Rehnquist arxi O'Connor argued that the case did not involve 
constitutional due process or cc:mp.!l.sory ptooess issues. 'lbeir reasoning 
went as follows: first, state law nade polygraIil evidence inadmissible 
unless stipllated to Dy the parties. Secorxi, the cx:mt of appeals decision 
did not rest on the trial court's exclusion of evidence necessary for a 
,defense, but rather on the prosecutor's refusal to stipllate to othexwise 
inadmissible evidenoe. If the court of appeals rea.soning is applied beyorxi 
the scope of polygraIil evidence, to other types of evidence, then there tray 
be issues of constitutional proportion every tUne a prosecutor resists 
othexwise inadmissible evidence Which tends to exonerate the accuses. 162 

Unfortunately, neither the Supreme court nor the Seventh circuit Court 
of Appeals provided guidance in the McMorris case on the issue of admissi­
bility of polygraIil evidence. Both the Court of Appeals ani the two dis­
senting justices avoided the issue of whether polygraph evidence should be 
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admissible, stating that wisconsin was free to wholly exclude polygraIil 
evidence if it chose to follow that roote. 163 

In view of the silence fran the high ccmt on the issue, it is fran the 
circuit ccmts of aweal that there is guidance on the state of polygraIil 
evidence in the federal civilian ccmts. As earlier noted, six of the 
twelve federal circuits leave to the discret.ion of trial judqes the issue of 
whether to allow the admissibility of polygraIil evidence. l64 Even ~ 
there is no per se r:ul.e of elCC.lusion, the federal ccmts have closely scru­
tinized tendered polygraIil evidence before r:ul.ing on its admissibility. 
'lbrcA.Igh their r:ul.ings, several of the circuits have established tren:is which 
reflect judicial rejection of the validity of polygraIil evidence. 

'!his is precisely the state of the law in the Ninth Circuit, ~ that 
circuit's ccmt of "R?8"lS reoently decided the issue in the wel.l-ooblicized 
trial of Richard Miller, an FBI agent convicted of espionage. !65 After 
being told he failed one set of polygraIil exams, Miller made sane in::rimi­
nating admissions to a second polygraIil examiner. At trial, Miller c:hal­
len;Jed the voluntariness of his admissions. 'lhe trial ccmt allowed the 
prosecution to "set the scene" as to how those admissi.ons were made; howev­
er, the ccmt permitted the prosecutor to go past scene setting am into the 
script of the questions asked of Miller during the examinations. 186 'lhe 
Ninth circuit CkIUrt of A{:pea1s reviewed decisions in several other circuits, 
highlighting that those jurisdictions allowed polygraIil evidence in limited 
ci.rc:umstanoes, in order to reIJut the defen:lant's allegations at trial that 
certain admi ssions were not vollmtazy or goverrnrent investigations were 
inoc:Itplete.167 '!he error in the Miller case was in the trial ccmt failing 
to limit the extent of the polygraIil evidence. Specifically, the appellate 
ccmt reiterated its ''uniformly 'inhospitable view'" towards the admission 
of unstipulated polygraIil evidence, "given its questionable reliability ••• 
its 'misleading appearance of aa:::uracy, "' am "the darqer that the jury will 
misuse it, giving it substantially more weight than it deseIVes."l6lf 

'!hus, the Ninth circuit CkIUrt of JI£P'31S echoed the same sentiments of 
the Wisconsin state courts as they returned to restrictive, per se elCC.lusion 
of polygraIil evidence. '!he Miller ccmt cited with favor an earlier Ninth 
circuit case, Brown v. p;rrcy,169 which explained in great detail the basis 
for that circuit's distrust of polygraIil evidence. Although the Brown 
opinion contained extensive citation to studies that supported the court's 
rejection of the tendered polygraIil evidence,· l1CMlere did the court explain 
why it rejected unstipulated evidence. Its opinions suggest that the court, 
like many other federal am state courts, would aroept polygraIil evidence if 
the parties had stipulated to its admissibility prior to the examination. 
Yet no evidence exists to SllplX)rt this practice. ApolygraIil examination 
becClnes no m:>re reliable because the parties stipulate to its admissibility. 
SUch a practice presllll'eS that unstipulated polygraIil exams proffered by 
criminal acmsed are unreliable because deceptive people have an easier time 
passing confidential exams. studies have shown that the converse is true: 
confidential polygraIil examinations are no m:>re frequently passed than are 
stipulated exams, am in fact are m:>re frequently failed. 170 Stipulation by 
the parties does not make individual polygraIil examinations m:>re reliable, 
nor does a stipulation affect the validity of the testing technique. 
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Even m:>re untenable, yet 1.1I1eXp1ained by the courts, is the effect of a 
stipulation on the ability of a jury to deteIlnine ~t weight it should give 
to the evidence. 'lheargument JroSt often voiced by polygraIit opponents is 
the av~ influence of polygraIit evidence aver jurors. If the reason 
for admitt~ polygraIit evidence turns 00 its reliability, am it ally 
beCXilies sufficiently reliable if the parties stipulate to it, then stipulat­
ed e>l~ evidence should be extremely CXi1pSll~. F\lrther, if the fear 
of unstipulated polygraIit evidence is its influeooe aver a jury, then that 
~ ilIpact should becane a oertainty tmen IIDre reliable-that is, 
stipulated~lygraIit evidence is ten:lerEd to the jury. 'lhe point here is 
that the relative reliability of polygraIit evideooe does not make a jury any 
more or less carpetent to evaluate the eviden:le, nor does it make a jury any 
more or less susoeptible to any 1npzqJer influence. Rather, if the fear is 
assllmed , for argument's sake, to be well-foun:1ed, then the very thi.n1 that 
is feared would happen-overwhel influeooe--shcWd be more likely to 
haRIen as reliability increases. 'Ihus, states am federal circuits that 
IAJbscril:Je to tbese arguments should not ally reject unstipllated polygraIit 
evidence, bJt also they should more adamantly reject polygraIit evidence to 
mic:h the parties have stipulated. 

As devel.qlSd in the E!!;WI) cpinioo, the root of the cu:guments against 
the admissibility of polygrcq:h eviden:le is the furdalnental disbo.lief in the 
reliability of the EI'Iiden:le. 'lhe only tenable reason for 21 jurisdictions 
to di.stin;Juish between stipulated am unstipulated polygralil evidence is the 
belief that a stipulatioo terrls to make polygraIit results IIDre reliable. 
Absent the stipulatioo, these courts refuse the evidence. Unless am until 
the eviden:le gains more credibility in the eyes of the legislatures am 
CXAlrts of the state am federal jurisdictions, polygraIit evidence starns 
little dlanoe of advanc~ IIIlCh beyon::l. the bani.sIurent it has suffered since 
1923. With the decision in the Gipson case, however, one system of federal 
courts-the military court-martiaL-appears to be lift~ the ban on the 
admissibility of polygraph evidence. 

v. FOl~ Evidence in the Military Courts 

A. Past Practice 

In 1954, the military adopted the ~ test, requir~ that scientific 
evidence meet with general a~ in the scientific CXit1I'I1UIlity before it 
will be admitted into evidence. l71 'lhat staroard has been applied in the 
military courts aver the years to such types of evidence as interracial 
identification,l72 bite-nark identificatiori","l73 am blood spatters. 174 In 
1955 the CMA p.1blished its first opinions rej~ lie detectors, both 
human arx1 mechanica1. 175 

'llu:'olgh the years that polygraIit evidence was CXilPlete1y rejected by 
the military courts, sane limited exceptions were carved for its use at 
trial. Like the 9th Circuit treatment of unstipulated polygraph evidence, 
the military courts allowed polygraIit evidence for such limited pw:poses as 
the truthfulness or voluntariness of oonfessions. 176 In one of the ITOSt 
recent cases decided before Gipson, the Air Force COurt of Military Review 
It'a.de it clear that the military courts had long followed the civilian 
courts' tradition of not allow~ polygralil evidence on the issue of the 
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t.tuthfuJ..ness of statements nacle to a p:>l~ examiner; rather, p:>l~ 
evidence was allowed only on such collateral issues as the voluntariness of 
confessions. l77 . 'Ibis tradition eOOed t\.Q years later, with the Gipson 
decision. 

B. ~ am Its Progeny 

When C». decided the Gipson case, there was oore that the oow:t did not 
say than what it did. What it did say was, unequivocally, no l~er woold 
the military ocxu:ts awly the ~ per se rejection of all p:>l~ evi­
dence. '!he oow:t recogllized the reliability of p:>lygraPl evidence as being, 
in the right case, "as good or better than a good deal of expert am lav 
evidence that is ro.ttinel.y am uncritically received in criminal. trials. "178 
How the parties am judges at the trial level recogllize "the right case" is 
by assessirq "the <:Xl1p!1:enoe of the examiner, the suitability of the 
examinee, the nature of the carticular testin;J process euployed, am such 
other factors as may arise. ,,179 Once the p:>lygrcq:n evidence is shown to be 
relevant, trial judges lIllSt detemine "if its prd:lative value is substan­
tially Clll't'tIeighed by the dan;Jer of unfair prejudice, confusion of the 
i ssnes, or misleadirq the l!!!!IOOers, of by oonsiderations of UJXiue delaY6 waste of time, or needless PISsentatiCl'1 of CUIIIllative evidence. ,1118' 
P\Irther, judges IIIlSt detemine if the expert testinaly offered by the 
p:>lygrcq:n examiner is helpful. to the trier of fact; in so doirq, the court 
held the judge nust balance "(1) the scmxmess am reliability of the 
process or t:ec.tu'li.que used in generatirq the evidence, (2) the p:>SSibility 
that admittirq the evidence woold ovenIhelm, confuse or mislead the juzy, 
am (3) the proffered oonnectiCl'1 between the scientific research or test 
result to be presented, am particular disp.Jted factual issues in the 
case. '''181 

At least one member of the military bar has bemoaned publicly the lack 
of guidance that this language provides military counsel am judges.182 'lbe 
body of the opinion, however, suggests that the factors to which the court 
alluded include such thirqs as whether the results indicate no deception (a 
results with typically IC1Ner error rates), whether the parties stit:W.ated to 
the results ahead of the exam (perhaps maximizirq the stress faced by the 
examinee) ;183 whether this is the first exam the examinee has taken (an 
examinee without practice, am, presumably unskilled with COlUltenneasures) 
am whether the adverse party was allowed to obsetve the examination (to 
obtain any evidence to challenge the administration of the exam) .lS4 

Another source of clarification of the Gipson opinion is in its proge­
rry-the cases that followed it. Just Oller t\.Q months after it decided 
Gipson, C». reversed a conviction because a military prosecutor used poly­
graJ;:h results indicatirq deception, to rebut an accused's suggestion on the 
stand that he (the accused) made a pretrial statetre.nt in order to be allowed 
to go home. C». rejected the prosecutor's argument that the polygraph 
evidence was admissible to rebut the issue of voluntariness. Although 
heavily reliant on the particular facts of the case, the court's decision 
demonstrated that Gipson was not a blanket acceptance of polygraph evidence 
in all cases, am reiterated the need to weigh the probative value of the 
evidence against its prejudicial effect. 1SS 
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'lbe day after the court's decision in BaldwID,186 the issue of the 
extent of the use of polygraph evidence was :resolved. In United states y. 
Abeyta,187 the court held that polygraph evidence in the fom of the expert 
testiloony of the examiner does not be::x:aue relevant to a court-nartial pro­
c:eedin;J unless ani until the examinee testifies at trial: "[a]t best, the 
expert can opine Wether the examinee was bein;J truthful. or deceptive in 
medting a parti01l.ar assertion at the time of the polygraph exam. It is then 
for the factfin:ier to decide whether to draW an .inference regardj.IY; the 
t:ruthfulness of the examinee's trial testiloony. "188 

Finally, tl.'O recent cw. decisions :resolved iSsues as to heM Il'R.Idl may be 
read into the Gipson decisiCX'l. First, the =t held that its decision does 
not extencl to allow testi:Joony that a witness was willirq to take a polygraph 
exam, as that willingness has no prd:lative value of the witness' truthful.­
ness. 189 Also, the court has held that Gipson cannot be read to allow 
test.i.mony of a human lie detector: specifically, absent sane other showirq 
of relevance, a psychiatrist may not give an opinion as to whether the ac-
0JSed was tellirq the truth. l90 

VI. a::NCIDSIONS: 'lHE FUlURE OF FOLYGRAPH EVIOEl'ICE m 'lHE MILITARY <XXJRIS 

If the President signs pL>::op:sed MRE 707, the future is bleak for poly­
graJ;i1 evidence in the milita%y =ts. As written, the results anj its 
analysis use tired azguments that are refuted by scientific evidence now 
several years Old. 'lbe analysis cites first to the "averwhel.mi.rq .influence" 
arguII'eJlt, takirq the inplication that jurors are inept into the realm of 
outright insult as the analysis states that conflictirq polygraph evidence 
diverts the memberS' attention fran a det:ennination of quilt or innocence to 
a judgment of polygraph validity. this is an arguII'eJlt unfit for discussion, 
anj specifically rejected by cw.. 191 

'!be debate aver polygraph evidence in IOOSt instances is reduced to a 
debate aver its validity. '!be latest scientific studies in the field c0n­
clude that polygraphy is reliable to a degree that far exo=eds that of lmlch 
of the evidence currently accepted in the courts, both civilian and mili­
tary. Settirq aside arguments stenun:irg fran sinple ignorance of the sci­
ence,192 the greatest distrust of the science stems fran the inability of 
the proponents of polygraJ;i1 to point to the explanation of hew the polygraph 
instrument measures deception, as opposed to other autonomic central nervous 
system stilruli. Put another way, the greatest weakness in the science is 
its inability to measure construct validity-the degree to which the tech­
nique n-easures what it is inten:led to measure. For the past 70 years, 
polygraphy experts have ergaged in a process that is analogous to solvin;J an 
algebraic equation with two variables. Widely accepted is the notion that 
the unknown variable of polygraP'l validity is a function of the COIllbination 
of construct anj =iterion validity. '!be scientists aver the years have 
striven to inprave the acx:uracy of polygraP'l examinations, measuring the 
unknown variable of criterion validity. If the value sought for validity is 
posited as near 100%, arrl =iterion validity has been shown to be at or aver 
90%, then construct validity is detenninable, once the science :resolves 
what, precisely, is the relationship between construct arrl criterion validi­
ty. Here lies the IOOSt significant gap in the research. Identified in the 
1983 01'A report, and unresearched since then, this need for research into 
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the relationship between the bolo measures of validity is being ~ in 
several prq;x:-sal s for grants to fund the rese arch. 193 . 

'!his :research task notwit.hst:ardin3", the science has developEd to the 
point that satisfies the rules in JOOSt jurisdictions regarding the reliabil­
ity of evideooe. Accepting this fact, ani rejecting the idea that jarors 
are susceptible to confusion r:Ne'C oonflicting polygraI=h testim:lnies, or are 
unable to give awrcpriate weight to polygraI=h evidence, little is left to 
the basis for the ptqa;ed MRE 707. It is, in essence, an edict fran the 
JSC that rejects am.'s decision in flNor of an intuition that polygraI=hy is 
unreliable. All that remains is the ani.noos generalization that use of 
polygraI=h evidence "inpinges upon the integrity of the judicial system. ,,194 
'!he JSC, by citing a califomia state ooort cpinion, merely restates the 
same aJ:gUIIIents relating to the inability of the factfin:iers to have irrlepen­
dent, intelligent thalght, ani to analyze trials by virtue of the entire 
body of evidence presented, not silTlply to substitute polygraI=hy for that 
purpose. 

'!he idea of an entire body of evidence at trial is precisely what cw. 
has enqilasized in its cpinion in the Girem case. '!hat cpinion does not 
sinply invite polygraI=h evidence for proof of the issue of guilt or inn0-
cence. Rather, the coort was careful. to identify the limits of relevance of 
polygraI=h evidence. Between its decisions in Gipson ani Abeyta,195 the 
court has made clear that polygraI=h evidence only becanes relevant when the 
examinee testifies at trial, thus p.Itting his or her credibility for truth­
fulness in issue. Once the witness' credibility is jn issue, rxn:1eceptive 
or deceptive results fran a polygraI=h exam may be convincing as to whether 
the witness was truthful at the tiIne of the exam, ani, by inference, is II'Ore 
likely-or less likely-to be truthful in his testjm:my in court. Fully 

. explained to the juxy through thorough instructions fran the judge, poly-
graI=h testilrony is p.rt: in its prcper light, ani becCines only one ingredient 
in the entire mix of evidence which makes up a verdict. 

. '!he future of polygraI=h evidence in courts-martial also depexx:1s on hCM 
the courts at various levels l:espord to U1fluenoes fran several different 
directions. Be:Jinning at the first level, chronologically, judges ani 
counsel. are subject to influence fran at least two different sources every 
tiIne the issue is raised at trial. First, proseo.rt:ors are constrained to 
follCM whatever policy decisions have been made by the chief prosecutors of 
their respective services. 198 second, counsel. ani judges at the trial level 
must meet the challen:/e of urderstan:iing the science, recognizing the 
stren;Jths ard weaknesses 9f polygraI=h evidence in general, as well as those 
in the proffered exam. Unlike other scientific evidence, there is not a 
great wealth of case law available to help in the various :relevancy ard 
expert testirrony balancing tests required by Gipson. 'lhe intennediate 
appellate courts in the military are likewise charged with the bJrden of 
uroerstarding polygraI=h evidence, because these courts :retain the pa-!et" to 
review cases not only on issues of law, but also on issues of fact. Faced 
not only with the issue of whether trial judges abuse:l. their discretion in 
either accepting or rejecting proffered polygraph evidence, these intennedi­
ate courts are enp:lWered to :review anew the evidence presented ani to assess 
whether, as a matter of fact rather than a matter of law, the evidence 
failed to rise to a level that warranted acceptance or exclusion. 
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Finally, ani IOC>St distuming, CMA is faced with a conflict with the 
potential to rise to a constitutional crisis. If the proposed MRE 707 is 
signed by the President, Gipson ani its progeny would be effectively over­
turned. '!he process of review ani amerrlnent of the Manual for Courts­
Martial would, in one sense, be established as an alten1ative avenue for 
appeal fran decisions of CMA. More iIrportantly, it puts in the harrls of the 
service secretaries the ability to substitute unsupportable rules of law in 
the place of reasoned decisions of the milital:y trial judicicu:y. Estab­
lished as it was for the purpose of giving meaning to the idea of milital:y 
justice, the milital:y courts should be entrusted with the authority to 
decide how ani when they will accept polygraph evidence. AIry proposal to 
circLnnscribe that authority nrust, at a minimum, be subject to open ani 
public debate, both as to the propriety of affecting the judicicu:y's deci­
sions' ani as to the merits of the proposed change. At the heart of it, 
public debate is critical because, to paraphrase Mr. Justice Stewart, when a 
rule such as proposed MRE 707 sets out to inpede, as this one does, the 
discovery of tnlth in a court of law, it also sets out to inpede the doing 
of justice. 
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71 orA Report, .I!YmIl note 15, at 21. An exanple of sudl a wllUol 
question in a case involvin:] a larceny 'NOJld be, "Before yw graduated fran 
wllege, did yw ever take anyt:h.i.rJ1 that didn't belorq to yw?" '!he DoD 
Pol~ Institute at Fort M:::Clellan, Alabama, tead'Ies the m:dified general 
question test technique in its basic ooorse for polygraphers sent for train­
in:] by the D3partrnent of Defense, the National Security lv:jerc'f, the Treasuty 
D3partrnent, the u.s. Postal Service, ani many state police aqenc:ies. 

72 See, ~ notes 27, 28, and aOCXl'l'pUlyin:] text. 

73 C.R. Honts and D.C. Raskin, A field study of the validity of the 
directed lie control question, 16 Journal of Police SCience ani lldrninis­
t.ration 56-61, 57 (No.1, 1988). 

74 OI'A Report, ~ note 15, at 37-38. 

75 jg. 

76 "Laboratory studies" as used here refer to simulations of locations 
an:l/or events. Researchers often recruit examinees fran the general pc:plla­
tion, university canplSeS, prisons or professional actors' schools or agen­
cies. Typically the laboratory study involves a plausible lOOCk crime ani 
either :m::metary or· other incentives for a partia.uar result, usually a 
non:leceptive outcare on the exam. As used here, "laboratory studies" is a 
tel:m synonyIlI:JUS with ''mock crime" or "analog" studies. See, e.g., OI'A 
Report, ~ note 15, at 61-79. 

77 "Field studies" as used here refer to studies in which the I : search 
exercises no control OIJer the crime or other event which is the basis for 
the exam. 'lhus, the researcher doesn't assign roles to the examinees. 
Typically field studies involve collectin:] am blin:lly reevaluating charts 
am files on exams corrlucted in actual crimes or screening cases. "Field 
studies" as used here is synonyrrous with the teIms "real case" am "actual 
cri:minal case" studies. see, e.g., s. Abrams, Polygraph validity am 
reliablity, 17 Journal of Forensic sciences 313-27 (1973). 

78 OTA Report, ~ note 15, at 38. 
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79 See, ~ notes 39-74 ani accatpal'Iym; text. 

80 orA Report, ~ note 15, at 38. 

81 See, ~ note 60 ani accc:npanym; text. 

!!2 orA Report, ~ note 14. 

83 orA Report, ~ note 14, at 96. 

84 Raskin, supra note 24, at 267. 

85 orA Report, .I!.lRm note 15, at 62. 

86 See, J.nfm notes 102-113 ard aooarpanym; text. 

87 orA Fspolt, 1!!mm note 15, at 101-102. 

88 Raskin, supra note 24, at 266. 

89 .D.T. INJcken, '!he validity of tests: caveat Dptor, 27 JUriJretpm 
JOIlPlal 263-70 (Spring 1987). 

90 D.C. Raskin ani J.C. Kircher, '!he validity of INkken's criticism: 
l'acts or fare£? 27 Jurllnetrics Jcmnal. 271-77, 271 (Spring 1987). 

91~. at 274. 

92 lQ. at 276. Professor INkken was given the last word in the debate, 
declarin; he had "neither the space nor the patience" to address Raskin ani 
Kircher's allegations-so he did not. What he replied with was an asserti.cn 
that the data used by Raskin ani Kircher were derived fran studies which did 
not meet with his (INkken's) methodolCXJical st:an:3al:ds; WIlt those starrlal:ds 
were ani how the studies failed to meet them were not specified. Also, 
INkken djsmissed cc::mp.rter-aided research as biased by c:arp.rt:.er progranmers: 
"garlJage in, gartlage out." D.T. I¥kken, Reply to Raskin ani Kircher, 27 
JUrimetrics Jgnnal 278-82, 280, 282 (Sprirg 1987). 

93 Iqkken, mmm note 38, at 112-115. 

94 ~. at 111. 

95 See, !!YLlm note 88 ani accatpal'Iyirg text. 

96 INkken, ~ note 38, at 116-117. 

97 ~. at 123. 

98 19. at 121-23. 

99 D.C. Raskin, Does science support polygr?Iil testing? in '!he Poly­
graph Test: Lies, Truth ani sci~ 96-110, 98-102 (A. Gale ed. 1988). 
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100 ~. at 105-106. 

101 Raskin, et al. NL1 study, ~ note 33, at 54. 

102 ~. at 3. 

103 See, M.T. Orne, Inplications of laboratory research for the detec­
tion of deceptial, in Terel Admissibility of the MygraIi1 94-119 (N. Ansley 
ed. 1975). 

104 Raskin, mmm note 24, at 287. 

105 L.A. Gustafson ani M.T. Orne, Effects of perceived role ani role 
suooess on the detectiCll of deoeptiCll, 49 JoomaJ. of plied Psychology 
412-17 (1965). 

106 ~. at 287-88. For a discussial of heN the frien:Uy po1~ 
theory plays a role in decisions of the admissibility of po1~ evideooe, 
see, infra notes 149-154, 156-170 ani acoc:mpanyin;J text. 

107 C.R.· Honts, InteIpl:et.iD] researr;:h on pol~ =termeasures, 15 
Journal of Police Science ani Administration 204-09, 204 (No. 3 1987). 

108 ~. at 205. 

109 C.R. Honts, R. L. Hodes ani D.C. Raskin, Effects of lilysical ~ 
texmeasures on the lilysio1ogical detection of deception, 70 JrumDJ. ", 
Applied Psychology 177-87, 184 (No.1, 1985). 

110 ~. at 181. 

111 C.R. Honts, D.C. Raskin ani J.C. Kirc:tler, "~ ani the 
Detection of Deception" (Ullplb1ished paper presented at the 94th Annual 
Convention of the Alrerican Psydlo1ogica1 Association, 24 August 1986, Wash­
in:Jton, D. C. ) 

112 Raskin, ~ note 24, at 285. 

113 Honts, et al., ~ note 109, at 185. 

114 ~. 

115 "In all criminal prosecutions, the aocused shall enjoy the right 
. .• to have <Xllpllsory process for c:.btaininJ wi~ses in his favor ••• " 
u.s. O:Inst:itution, Amen:lment VI. 

116 United states v. 9Jrr, 25 Fed. cas. 30 (C.C.D. Vir. 1807) (No. 14, 
692d.) 

117 Id. at 33-37. 

118 Washington v. 1exas, 388 U.S. 14 (1967). 
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119 M. at 19. 

120 ~. 

121 jg. at 22, citi1g Rpsen v. United states, 245 U.S. 467, 471 (1918). 

!22 410 U.S. 284 (1973). 

l23 ~. at 302. 

124 United §1?tt .... y. Alexan;ier, 526 F.2d 161, 168 (8th Cir. 1975). 

l25 C.M. sevilla, Pol~ 1984: Behin:i the closed door of admissi­
bility, 16 Y.W.L.A. Law Review 5-26, 17 (1984), citin;r carlsen, Pasano & 
J8JU"AlIlZZO, 'lbe effect of lie det:ec:tor eviden:le en jlnY deliberation: An 
enpirical stu:iy, 5 Journal of Fplioe science and Mministration 148; 
Markwart & ~, 'lbe effect of pol~ evideme en lIOJk jlnY deci­
sion'11i!ldn;J, 7 Journal of Mice Science and Mministration 324 (1979). 

126 sevilla, §!.!12m nate 125, at 17, citi1g Tarlow, Admissibility of 
polygrcq:h evidence in 1975: An aid in detenninin;J credibility in a perju­
ry-plagued system, 26 Hastfnas raw Journal 917 (1975); and UniW st/ltffl y. 
Estrada-T!1l'!1!s, 651 F.2d 1261 (9th dr. 1980) (jlnY cx:nvicts despite favorable 
polygx¥ results) • 

127 sevilla, §!.!12m note 125, at 18, ~ People v. J<imsal, 32 
cal.App.3d 988, 1003 (1973) (GaJ:dner, P.J., dissent:ing). See, also, United 
states v. Ridlirg, 350 F.SIW. 90, 98 (E.D. Mich. 1972). A stuay done in 
Wisconsin ooorts revealed that the najority (75%) of the attorneys involved 
in the stuay did rot believe that the jlnY disregarded significant evidence 
because of polygrcq:h testimJny, nor did the test:im:my disropt the trial. 
R.B. Peters, A survey of polygrcq:h evider¥::e in criminal trials, 68 American 
fi:!r Association Journal 162. 

128 See, ~ notes 83-114 and aocarpany~ test. 

l29 Ennis and Litwack, Psychiatty and the presunption of expertise: 
Flipp~ coins in the courtroan, 62 california law Review 693 (1974). 

130 westen, 'Ihe ca1pllso:ry process clause, 73 Michigan law Review 71, 
82 (1974). 

131 Gipson, ~ nate 5, at 252. SbJdies have shown that the reli­
ability of polygraph examinations of vict:iJns goes down for several reasons: 
vict:iJns are likely to show strong {ilysiological :reactions to relevant ques­
tions due to the trauna associated with the event and they can also :react 
with irrlignation at hav~ to prove their credibility despite the physical 
and psychological injuries they have suffered. See, Raskin, ~ nate 58, 
at 54. 

132 See, S.D. Warren and L.D. Brandeis, '!he right to privacy, 4 Haryai;'d 
law Review 193 (1890). 
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133 Olmstffld v. united stat..." 277 U.S. 438 (1928). 

134 GriSWOld v. Connectia.tt, 381 U.S. 479 (1969). 

135 Roe v. Hade, 410 U.S. 113 (1973). 

136 Nixon v. Administratpr of Genen!l &n0ges, 433 U.S. 425 (1977). 

137 C.M. Wiseman, Invasion by polygrapt: lin assessment of constitu­
tional am CUllliOll law parameters, 32 st. Ip'is university raw Review 27-74, 
37, 46 (1987). 

138 l!;l. at 42. 

139 l!;l. at 47, quotin;J IHm!ez:!?er y. Qo1 !fomia, 384 U.S. 757 (1966). 

140 see, generally, fiQbneQk1ath y. El!'f!bmpnt"&, 412 U.S. 218 (1973) (can­
sent to search): Fdwards y. Arizona, 451 U.S. 477 (1981) (waiver of 5th 
amen:bnent rights). 

141 Wi.-=eman, .!!!lIi!m note 137, at 46. 

142 see, e.g., Clintal, 'Ihe right to present a defense: lin emergent 
constitutional quarantee in criminal. trials, 9 Tr<Iinm I4w Payi .. 711 (1976): 
Westen, '!he ClCIlp.11.sory pl:ocess clause, 73 Michigan taw Frr!...., 71 (1973): 
CcmneI1t, admiS6ion of polygrapt results: A due pl:o:: , perspective, 55 
Indiana taw JoomaJ. 157 (1979-80): Note, Qmte..... y. Mj§'i .... i!:l1i: Ole 
process am the rules of evidence, 35 University of Pitt'Nrqh law ReView 
725 (1974): 8 J. Wi.gnm'e, Wigmore on Evidence, Sec. 2191 (J. M:Naughton rev. 
ed. 1961). 

143 see, generally, Gianelli am IlIMinkelreid, SCientific Evidence 
244-56 (1986): A!1Sley, Quick Reference Guide to Polygratb Mmissibility. 
Licensing Laws and Limiting laws (12 edt 1987); am1.ilmi S6ibility of lie 
detector test taken upon stipulation that the result will be admissible in 
evidence, 53 AIR 3d 1005-1019. 

144 '!hose states are: Alabama [Elc Parte Clements, 447 SO.2d 695 (Ala. 
1984»): Arizona [state v. Mrmt-..." 667 P.2d 191 (Ariz. 1983)]; california 
[Witherspoon v. Superior, 183 cal.Rptr 421 (1982)]; Florida [DaVis v. state, 
520 SO.2d 572 (Fla.~. 1988»); Georgia [Bosworth v. state, 342 S.E.2d 22 
(Geo. 1986)]; Idaho [state v. Fain, 774 P.2d 252 (Idaho 1989»); Indiana 
(I.ehiy v. state, 501 N.E.2d 451 (Ind. 1986»); leMa [state v. Marti, 290 
N.W.2d 570 (Iowa 1980»); I<"entucky [Worlgran v •. Q:mronwealth, 78 S.W.2d 279 
(1979»); Nevada [Aguilar v. state, 639 P.2d 533 (Nev. 1982)]; new Jersey 
[state v. Hollamer, 493 A.2d 563 (N.J. 1985)]; Chio [state v. So!lel, 372 
N.E.2d 1318 (1978»); utah [state v. Reveteyano, 681 P.2d 1265 (utah 1984)]; 
Washington [State v. Grisby, 647 P.2d 6, cert. denied, 103 S.ct. 1205 (Wash. 
1982»); am Wyanin;J [Olllin v. state, 565 P.2d 445 (1977)]. '!he above~ited 
case out of Idaho is renarkable because it is less than one year old, am 
reverses the practice of Idaho crurts to exclude polygrapt evidence. simi­
larly, in December of 1989, the sUpreme Judicial Court of Massachusetts 
reversed that state's practice of accepting polygraph evidence on 
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stipulation, declared that polygraph evidence has not gained general accep­
tance in the scientific camnunity, am retun1ed to the ~ nile. Conunon­
wealth v. Merrles, 406 Mass. 201 (1989). 

145 Note, state v. Dean: A c::x:xrpllso:ry process analysis of the inadmis­
sibility of polygraph evidence, Wisconsin law Review 237-75, 253, n. 100 
(1984) (hereafter cited as Note, state v. Dean), citing state v. Nernoir, 62 
Wis.2d 206, 214 N.W.2d 297 (1972); Meyer v. state, 25 Wis.2d 418, 130 N.W.2d 
848 (1964); state v. Baker, 16 Wis.2d 364, 114 N.W.2d 426 (1962); state v. 
Perlin, 268 Wis. 529, 68 N.W.2d 32 (1955); LeFavre v. state, 242 Wis. 416, 8 
N.W.2d 288 (1943). . 

146 62 Wis.2d 730, 216 N.W.2d 8 (1974). 

147 Id. at 741, 216 N.W.2d at 13. 

148 Id. at 738-39, 216 N.W.2d at 12-13. 

149 Id. at 742-43, 216 N.W.2d at 14-15. '!he other three corxlitions 
precedent to admissibility were that the trial court had the discretion to 
nile on the admissibility of the test (presumably after reviewing it for 
adherence to proper polygraph methods); the opponent to the evidence re­
tained the right to cross-examine the expert who presented the evidence at 
trial; am trial judge was required to give a cautionary instn.lction to the 
jw:y on the lilnited relevance of the polygraph evidence (going only to the 
credibility of the examinee at the time of the exam), am on the weight am 
effect of the expert polygrapher's testilrony. Id. 

150 Note, state v. Dean, ~ note 145, at 255. 

151 Lhost v. state, 85 Wis.2d 620, 642, 271 N.W.2d 121, 131 (1978). As 
previously discussed, studies exist to refute these purported effects of the 
frierrll.y polygrapher. See, ~ notes 104-106 am accompanying text. 

152 Note, state v. Dean, ~ note 145, at 257-58. 

153 103 Wis.2d 228, 307 N.W.2d 628 (1981). 

154 Note, state v. Dean, ~ note 145, at 261. In Illinois, the 
state's high court held that a stipulation carmot change the legal starxiard 
in that state that polygraph evidence is inadmissible due to its disputed 
scientific reliability; absent the stipulation, the evidence would have been 
rejected, as a matter of law. People v. Baynes, 430 N.E.2d 1070 (Ill. 
1981). 

155 At about the same time Wisconsin was changing its niles on the 
admissibility of polygraph evidence, four other states-oklahoma, Illinois, 
Colorado am North carolina-m:wed away fram acceptance of stipulated poly­
graphs to a complete exclusion of the evidence, for essentially the same 
reasons. Fulton v. state, 541 P.2d 871 (Okla. 1975); People v. Baynes, 
~, note 154; PeQple v. Anderson, 637 P.2d 354 (Col. 1981); am state v. 
Grier, 300 S.E.2d 351 (N.C. 1981). 
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156 TafOYa y. &ca, 702 P.2d 1001 (N.M. 1875). 

157 In fact, this minority of one may disaJ::PMT shortly: the majority 
opinion in the IOOSt recent pol~ case in NeW MeXioo included an an­
~ that that court had serious reservations as to the continued use 
of polygI'8Eh evidence. Tafgya, 702 P.2d at 1005. 

158 :tsrael et al. v. M:H:?rxis, 643 F.2d 458 (7th cir. 1981), oert. 
denied, 455 U.S. 967 (1982). 

159 J:l!illm, ~ note 153. 

160 See, ~ nates 118-123 aM ~ text. 

161 Israel et al. v. M::32rris, 643 F.2d at 464. 

162 Israel et al. v. m1orrls, 455 U.S. at 969 (RehrqJ.ist, J., dissent­
iIq) • 

163 Israel et al, y. M;;Morrls. 643 F.2d at 466. 

164 unit'" statffl y. W1r¢&, 663 F.2d 1120 (1st Cir. 1981); United 
staw y. 'l\lcker,773 F.2d 136 (7th Cir. 1985), oert. denied, 478 U.S. 1022 
(1986); unit'" S1?te§ y. Gordon. 688 F.2d 42 (8th Cir. 1982); Unit'" stat§e 
v. Ferris, 719 F.2d 1405 (9th Cir. 1983); T!!Ji!:en states y. piccinonna. 885 
F.2d 1529 (11th Cir. 1989). Per sa exclusionazy rules prevail in the feder­
al ooorts of the District of ())lUl\i)ia am the remainin; five ci=its. See, 
TJnit-en stat.,... v. Skeens, 494 F.2d 1050 (D.C.Cir. 1974); Unitffl states ex 
reI. sadowy y. Fay, 284 F.2d 426 (2d Cir. 1960), oert. denied, 365 U.S. 850 
(1961); United states v. JdJnson, 816 F.2d 918 (3d Cir. 1987); Unit'" §tates 
y. Brevani, 739 F.2d 180 (4th Cir. 1984); !Tniten states y. Clark. 598 F.2d 
994 (5th Cir. 1979), cert. denied, 449 U.S. 1128 (1981); United states. v. 
SaunQiD9§ides, 820 F.2d 1232 (loth Cir. 1987). 

165 United states v. Miller; 874 F.2d 1255 (9th cir. 1989). 

166 .xg. at 1261. 

167 .xg. at 1261-62, citiIq Tyler v. OOten stat.,..., 193 F.2d 24 
(D.C.Cir. 1951), oert. denied, 343 U.S. 908 (1952) (pol~ revealed cir­
cumstances leadin;J to confession); unitffl states v. Ga!rpiles, 609 F.2d 1233 
(7th Cir. 1979), cert. denied, 446 U.S. 954 (1980) (polygt:aIil evidence rebut­
ted challenge to VOlW1tariness of confession); pniten states v. Jdmson, 816 
F.2d 918 (3d Cir. 1987) (no oonstitutionalerror when court advised that use 
of polygt:aIil would be allowed to rebut a challeI'Be to volW1tariness of c0n­
fession, arx:l defeOOant chose not to challeI'Be oonfession); Uniten states v. 
Hall, 805 F.2d 1410 (lothCir. 1986) (polygrarh results irrlicati.rx] deception 
explained arx:l rebutted defense challenge of a lack of full-scale police 
investigation) • 

168 Miller, 874 F.2d at 1261, quotirq United States v. Falsia, 724 F.2d 
1339 (9th cir. 1983). 
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169 783 F. 2d 1389 (9th cir. 1986). 'lhe Miller q:llJUOIl affinnatively 
stated that despite the fact that ~ was a civil case, its rejection of 
unstip.ll.ated polygraph evidence awlie:i with equal foroe to criminal trials. 
see, Miller, 874 F.2d at 1261, n.1. 

170 see, mmm notes 104-106 and aocxrrpanying text. 
-
171 UniW st-tes v. Ford, 4 U.S.C.M.A. 611, 613, 16 C.M.R. 185, 187 

(1954). 

172 nntt"" states v. Hulen, 3 M.J. 275 (1977). 

173 unit"" stat .... v. Martin, 13 M.J. 66 (C.M.A. 1982). 

174 !Jn1te1 stat .... y. MJsta,fa, 22 M.J. 165 (C.M.A. 1986), cart. denie:i, 
479 U.S. 953 (1986). 

175 see, UDiW sti!te= v. Adkins, 5· U.S.C.M.A. 492, 18 C.M.R. 116 
(C.M.A. 1955) (Naval intelligence agent oot qualifie:i to EOCplO: s expert 
q:linion on tzuthful.ness); and Unite., stat .... V. Massey, 5 U.S.C.M.A. 514, 18 
C.M.R. 138 (C.M-A. 1955) (Neither truth serum nor lie detector evidence 
admissible) • For the JOOSt recent rejectioos of polygraph evidence prior to 
the Gimon decision, see, Unit"" states v. r..."W, 11 U.S.C.M.A. 659, 29 
C.M.R. 475 (C.M.A. 1960); Uniten states y. Helton, 10 M.J. 820 (A.F.C.M.R. 
1981) • 

176 See, TTnli"" states v. Driver, 35 C.M.R. 870 (A.F.B.R. 1965), pet. 
denie:i, 35 C.M.R. 478 (1965). 

177 UrUtfd states v. Gaines, 20 M.J. 668 (A.F.C.M.R. 1985), pet. de­
nie:i, 21 M.J. 98 (1985). 

178 Gip§QD, 24 M.J. at 253. 

179 . ll;l. 

180 111. at 251, quotin;J Mil.R.Evid. 403. 

181 19. at 251, quoting United states v. Downing, 753 F.2d 1224, 1237 
(3d cir. 1985). • 

182 R. cargill, United states v. Gipson: A leap foniaid or inl;letus for 
a step backward? 'lhe Amy Lawyer, Department of the Arnrj Pam. 27-50-191 

.27-31 (November 1988). :Reprinted in Polygraph la(l) 33-41. 

183 Gipson, 24 M.J. at 249. But, see, mmm notes 104-106 and aooampa-
nyin;J text. 

184 Id. at 255 (Everett, J. concurring). 

185 united States v. Baldwin, 25 M.J. 54 (C. M.A. 1987). 

186 Id. 
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187 25 M.J. 97 (C.M.A. 1987). 

188 ~. at 98, quotin;J Gipson, 24 M.J. at 252-53. (~is in the. 
original.) 

189 UnitE9 states v. West, 27 M.J. 223 (C.M.A. 1988). 

190 UniW states v. Hill-D.lr!rIilp, 26 M.J. 260 (C.M.A. 1988). 

191 See, Gipson, 24 M.J. at 253. 

192 See, ~ rote 141 ani aoo::arpanyin;J text. ' 

193 Infomation received by the author frail Dr. Charles HJnts, Depart­
ment of Defense Pol~ Institute, Ft. M::Cl.ellan, Alabama. rurin;J the 
conversation with Dr. Honts on 15 Sept.eriler 1989, he stated that several 
grant PL' "osa1s on the subject of OOI .. b:uct validity were bein;J pl:eSellted by 
polygtaEil experts at the University of utah. As of this writin;J, no grants 
haVe been awamed. 

194 Draft of Proposed Mil.R.EVid. 707, analysis, ~ rote 8, citin;J 
People V. Kecrter, 242 ca..Rptr. 897 (cal.ARl. 2d Dist. 1987). 

195 See, ~ notes 178, 187 ani aCXlCll'Q?CUlYirq text. 

196 For exanple, the Air Force Judge 1\dvocate General has decided that 
the best policy is to not offer pol~ evidence in arrj (hase of a PLCISEF 
cution, up to ani includin;J govemment polygraj;h results \>hl.ch are OClIplete-
1y inawosite to a proffered defense exam. Recognizirq that the sister 
services have very different policies (1IrJny policy allows prosecutors to use 
govemment polygraj;h exams to :reblt defense exams; Navy policy pIts no re­
striction at all on prosecutors' use of pol~), the unpublished Air 
Force status reports leave open the possibility of c:harge, if the anticipat­
ed flood of defense offered pol~ examinations ever materializes. 
"Polygrcq:h status Report, II unpublished nerorarrlum of Olief ~ate Govern­
ment Coonsel., . Office of the United states Air Force Ju:lge J\dvocate General 
(October 1987). 

* * * * * * 
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SURVEY OF WISCDNSIN ATIDRNEY A'lTI'IUDES 
'KMARD '!HE ArMISSIBILITY OF IDLYGRAIH 
EXAMINATION RESUUl'S IN CRIMINAL CASES 

By 

Richard J. Imnnenstill 

In 1962 Arizona became the first state to admit polygraIi1 examination 
results in court. state v. Valdez, 371 P.2s 894 (1962). since then, 25 
additional states have allowed polygraIi1 results to be admitted in court by 
stipulation. However, since 1980, two states-wisconsin arrl Missouri-which 
once admitted polygraph in court, stnlck down the admissibility of stipulat­
ed polygraph examinations. state v. Dean, 103 wis.2d 228, 307 N.W.2d 628 
(1981); state v. Biddle, 599 S.W.2d 182 (1980). 

SURVEY 

'!he purpose of this study was to detennine whether or not there was 
general agreement am:mg Wisconsin attorneys on the courts' n1ling in Dean 
regarding polygraph examination results. 

Between April 2, 1974 arrl September 1, 1981, polygraph examination 
results were admissible evidence in Wisconsin courts as set forth in 
Stanislawski (216 N.W.2d 8, 1974). In that decision the opinion of a poly­
graph examiner as to the tnlthfulness of an examinee was admissible evidence 
provided that: 

(1) there was a written stipulation of the prosecutor, defense COl.ll1Sel 
arrl the examinee; 

(2) the admission of such testimony was discretiona:ry with the trial 
court; 

(3) the opposing party had the right to cross-examine the expert; and 

(4) the jury was given instnlctions that the examiner's testimony did 
not tern to prove/disprove any element of the crime with which a defendant 
was charged but at most terned only to il'rlicate whether at the time of the 
examination the defendant was telling the truth. 

On September 1, 1981, the Wisconsin SUpreme Court overturned its 
Stanislawski decision by n1ling in Dean that stipulated polygraph examination 
results were no longer admissible evidence in Wisconsin courts. '!he Dean 
case presented the following factual situation: 

'!his article was previously published in Vanguard, Fall 1988, vol. 3, 
issue 1. Copyright preserved by the Wisconsin Association of Crilninal De­
fense lawyers. Further reproduction without their pennission is prohibited. 
'!he author is a Member of the APA arrl is a licensee of John E. Reid & 
Associates in Milwaukee, WI. (ed.) 
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on AugUst 1, 1978 Al:Vid Dean was administered a polygrctp:l examination 
at the wisconsin Regional crime laboratory. '!he purpose of the polygraph 
examination was to investigate a hit ani :run acx::ident, specifically to 
detennine whether or not Dean stnlck a bicyclist while driving his car. 

Before taking the pol~ examination, Dean signed a statement of 
cx:>nsent in which he stated that he urrlerstood his Miranda rights, that he 
did not wish to cx:>nsult with an attorney, that he knew he could not be 
required to take the polygraph examination without his cx:>nsent, ani that he 
cx:>nsented to the polygraph examination. Based on the polygraph examination 
results, it was the opinion of the polygraph examiner that Dean was not 
tnlthful when he denied seeing the bicyclist ani stepping on the brakes 
prior to the cx:>llision. 

After being advised of his untnlthfulness, Dean admitted he had stepped 
on the brakes prior to the cx:>llisioni however, he cx:>ntinued to deny seeing 
the bike rider before his vehicle stnlck him. Dean was cx:>nvicted at trial 
by a jury. 

In his appeal Dean cx:>nteOO.ed that entering into a Stanislawski stipula­
tion was a tactical decision for defense counsel ani that a defen:3ant cannot 
voluntarily ani intelligently execute the stipulation without advice of or a 
waiver of counsel or appropriate achronitions by the trial court (Dean, p. 
231). '!he Court of Appeals held that the polygraph evidence was inadmissible 
ani reversed the cx:>nviction. '!he wiscx>nsin SUpreme Court affinned the Court 
of Appeals' decision ani cx:>ncluded that, "the Stanislawski nll.e does not 
function in a manner which enhances the reliability of polygraph evidence 
ani protects the integrity of the trial to the degree necessary to justify 
its cx:>ntinuance," (Dean, p. 229). 'Iherefore, after September 1, 1981, 
polygraph test results were not pennitted in any criminal proceeding in 
wiscx>nsin. 

It nrust be made clear, however, that the Dean decision, although a 
significant reversal of the courts' Stanislawski nll.ing, did leave open the 
door for further recx:>nsideration ani future admissibility in that the court 
also stated that it "is not now prepared. to say that polygraph evidence is 
so unreliable that it cannot be admitted urrler any circumstances." (Dean, p. 
265). 

In order to detennine attorney's views on whether or not polygraph 
results should be excluded fram wiscx:>nsin courts, two groups of Wiscx>nsin 
attorneys were sw:veyed: those who were known to have used the polygraph on 
at least one ocx::asion between September 1, 1977 ani September 1, 1981 and 
those attorneys who did not use the polygraph during this same four-year 
interval. 

'!he first group (users) cx:>nsisted of 360 attorneys who were known to 
have used the polygraph in a criminal case on at least one ocx::asion between 
the Stanislawski ani Dean decision. 'lhese attorneys were every prosecutor, 
judge, plblic deferrler ani defense attorney who had a deferxlant submit to a 
pol~ examination cx:>rrlucted at the Milwaukee office of John E. Reid & 
Associates, Inc., between 1977 and September 1, 1981. Some attorneys, of 
course, had used J1l.IIOOroUS polygraph examinations during this time. For 
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exanple, one defense atto:rney had used the polygraph. in non-stipulated cases 
in excess of 100 tines between the stanislawski am Dean decisions. Even 
though many atto:rneys had made multiple use of the polygraph, only one 
questionnaire was sent per atto:rney. Of the 360 atto:rneys in this group 
1982 (53%) had offices in the Milwaukee area; the remaining 168 (47%) had 
offices in 42 other Wisconsin cities. 

A secom group (non-users) of 360 atto:rneys was drawn rarrlanly fram the 
1982-83 Wisconsin Academy of Trial lawyers Directory. the use of the poly­
graph. by members of this group between 1975 am September 1, 1981 was un­
known. However, in order to avoid duplication in the user am non-user 
groups, the name of each atto:rney in the first group was cross-checked with 
those listed in the Wisconsin Academy of Trial lawyers Directory. '!hose 
atto:rneys listed in the directory am also in the "user group" were deleted 
fram the directory listing. '!hen, using a table of rarrlom numbers, the 
remaining names in the directly were sanpled rarrlanly. In this sanple, 106 
(30%) atto:rneys were located in Milwaukee; the remaining 254 (70%) atto:rneys 
were fram 81 other Wisconsin cities. 

All atto:rneys in both groups (users) am (non-users) were mailed an 
identically worded questiormaire, a letter explaining the sw::vey, a brief 
description of the stanislawski case facts, am a st:.anp:d return envelope. 
'!he brief sw::vey instructions requested the recipient's views on a mnnber of 
issues related to the use of the polygraph. in criminal cases in light of the 
Dean decision. Although the atto:rneys were not advised they had been clas­
sified as "users" am "non-users", the printed sw::veys (answered anonYJIDUS­
ly) were color-coded to separate the responses fran each group. 

RESUIJl'S 

When totaled, 160 atto:rneys respomed out of the 720 (22%) that were 
sent sw::veys. '!hese respoments then were regrouped into users and 
non-users based on the fact that some of the respoments in the original 
"non-User" group imicated they had used polygraph. examinations; they, 
therefore, were re-classified as "users." 

After this reclassification, 113 (71%) of the respoments were 
recategorized in the "user" group; 47 (29%) remained in the "non-user" 
group. Of the 113 respoments in the user group, 61 (54%) said they used 
the polygraph. UIXler non-stipulated comitions, 48 (42%) imicated they had 
stipulated to the admissibility of at least one polygraph. examination and 4 
(4%) failed to imicate the manner in which they had utilized the polygraph. 
Pursuant to Stanislawski, the rnnnber of stipulated polygraph examinations 
con::1ucted in the four years preceding Dean rarged fram only once for 21 
atto:rneys to 20 or more tines each for three atto:rneys. the average number 
of stipulated examinations con::1ucted during this time period for each user 
who respoOOed was 4.6. 

Of the 48 respoments in the user group who had used the polygraph per 
state v. stanislawski, the data shOW' the majority of these users (71%) did 
not feel that such evidence was disruptive of the jury system, whereas only 
6% felt polygraph. evidence did disrupt the jury. 'lWenty-six (54%) of these 
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resporrlents also did not think that pol ygraPl evidence confused the jUlY; 
only 6% did feel it confused the jUlY. 

'!he table (page 67) shows a canparison of the responses of the 113 
users to those of the 47 non-users to five questionnaire items about the 
usefulness of polygraPl evidence. As shown, a majority of these atto:tneyS, 
84 (74%) users am 32 (68%) non-users, favor the admissibility of polygraph 
examination results in criminal cases where there is a prior stipulation 
agreed upon by both sides. Only 10 (9%) users am 5 (11%) non-users felt 
that polygraPl examination results should not be admissible as evidence; 15 
(13%) users am eight (17%) non-users were urrlecided on the issue. 

In reference to a question about how easily polygraph results could be 
urrlerstood, 65 (58%) of the user an:} 25 (53%) of the non-users felt poly­
graph evidence presented in court can be urrlerstood sufficiently by a 
lay person in order for them to give it appropriate weight as evidence. 
Twenty (18%) users am nine (19%) non-users disagreed an:} 25 (22%) users and 
11 (24%) non-users were urrlecided. 

Regarding the issue of whether a jUlY would accept polygraph evidence 
blirxlly in court and discount contrary evidence or testimony, 73 (65%) users 
am 22 (47%) non-users felt that if polygraph evidence were presented in 
court, juries would not accept blirxlly the examiner's opinion and discount 
contrary evidence or testimony. Seventeen (15%) users am 12 (26%) 
non-users felt that juries irrleed would blirxlly accept polygraPl results and 
discount contrary evidence or testimony. Of both users anj non-users, 17 
(15%) anj nine (19%), respectively, were urrlecided on this issue. 

Ninety-four (83%) of the users and 33 (70%) of non-users agreed that a 
person involved in a criminal case should have the right to stipulate volun­
tarily to a polygraph examination regarding the offense of which he/she is 
charged. Only 9 (8%) users and 4 (9%) non-users disagreed. In addition, 88 
(78%) attorneys who have used the polygraph, and 25 (53%) who have not, 
agreed that legislation should be introduced in Wisconsin to allow people 
involved in criminal cases to stipulate to the results of a polygraph exami­
nation. Only 10 (9%) users am 8 (17%) non-users disagreed. 

Another questionnaire item surveyed in the user group was whether or 
not polygraph admissibility was beneficial to those parties involved in a 
criminal case, namely the prosecutor, defense, deferxlant anj finder-of-fact. 
Ninety (80%) respondents felt polygraPl admissibility as in stanislawski was 
beneficial to the prosecutor, defense, deferxlant and firrler-of-fact, while 
only 5 (4%) resporrlents felt that the admissibility of polygraph was not 
beneficial to anyone. Eighteen (16%) of the resporrlents failed to answer 
the question. 

CONClUSION 

'!he results of this study show that a majority (83%) of Wisconsin 
attorneys who have used polygraPl examinations in either a stipulated or 
non-stipulated situation favor its use in court proceedings. Interestingly, 
on this same issue, even a majority (70%) of those who were not polygraph 
users held views similar to those who were. '!he polygraph "user" atto:rneys 
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also clearly in:li.cated that the use of polygraph examinations (in instances 
such as was pennitted in Stanislawski) was beneficial to the parties in­
vol ved in a criminal case; only 4% felt othEUWise. 'Iherefore, there is some 
reason to question the merit in court decisions, such as the Dean case, in 
which polygraph examination results are prohibited carcpletely for all court 
purposes. Certainly, the opinions am views of the attorneys sw:veyed here 
do not support the position that polygraph results are of no value in court 
proceedings. 

'!he views of these sw:veyed attorneys (particularly those polygraph 
"users") are consistent with those fimings reported in two earlier field 
studies on the value of polygraph examination results in court proceedings. 
In the first study, Peters (American Bar Association Journal, 1982) 
evaluated the outcomes of 220 court-stipulated polygraph examinations. In 
these examinations the examiner rerrlered a definite opinion as to the 
examinees' tnlthfulness or untnrt.hfulness in 172 cases; of these court 
cases, the vast majority was resolved consistent with the opinion rerrlered 
by the polygraph examiner. In the secord study, Rlannenstill (Journal of 
Family law, 1982) investigated the outcomes of stipulated polygraph examina­
tions in 370 different patenll.ty proceedings. In these proceedings the 
examination results were useful to the court in establishing the deferxiant 
as the father in 217 (66%) of the cases. 'Ihe deferxiant was shown by 
polygraph results to have been wrongly acx::used of patenll.ty in five (2%) of 
the cases. F\lrthenrore, as part of the patenll.ty proceedings each 
carcplainant signed a sworn statement in which there was a denial of sexual 
intercourse with a male other than the deferxiant during the period of possi­
ble conception. Of the 111 carcplainants who were advised that their 
polygraph results showed their untnlthfulness, 76 (68%) admitted that they 
had lied to the court about the patenll.ty of their child. 

It is perllaps of some interest to make a further note about the Dean 
case. In that case, the polygraph examiner found that Dean was not tnlthful 
in his answers to questions about a hit am run accident. When told of his 
examination results Dean admitted that he had lied. His confession, result­
ing from the polygraph examination, certainly helped the trial court jury to 
dete:nnine Dean's involvement in the offense. 

Based on the results of this study, as well as those reported earlier, 
it is clear that polygraph examination results can be very useful in court 
proceedings. Court decisions such as in stanislawski in which polygraph 
examinations are stipulated may be preferable to those in which such exami­
nations are unifo:rmly prohibited. As shown in this study, the experience of 
attorneys in regard to the usefulness of polygraph examinations has been 
generally positive am the concerns about dis:ruption to the trial process are 
not consistent with that experience. 
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OPINIONS OF ATIDRNEYS REX;ARI)ING '!HE USE OF FOLYGRAHI 
RESUI.JI'S m CXXJRI' mcx::::EEDINGS 

Question Users Non-Users 
N (%l N (%l 

1. Polygraph results should be admissible as evidence in criminal cases 
where there is a prior stip.1l.ation agreed upon by both sides. 

AGREE 
DISAGREE 
UNDECIDED 
NO ANSWER 

84(74%) 
10(9%) 
15(13%) 

4(4%) 

32(68%) 
5(11%) 
8(17%) 
2(4%) 

2. Polygraph evidence presented in c.ourt can be sufficiently urrlerstood by 
a lay person in order for them to give it appropriate weight as 
evidence. 

AGREE 
DISAGREE 
UNDECIDED 
NO ANSWER 

65(58%) 
20(18%) 
25(22%) 

3 (2%) 

25(53%) 
9(19%) 

11(24%) 
2 (4%) 

3. If polygraph evidence were presented in c.ourt, juries would b1irrlly 
accept the examiner's opinion arrl. diSC01.U1t contrary evidence or 
testiIrony • 

AGREE 
DISAGREE 
UNDECIDED 
NO ANSWER 

17 (15%) 
73 (65%) 
17 (15) 

6(5%) 

23 (26%) 
22 (47%) 

9(19%) 
4 (8%) 

4. A person involved in a criminal case should have the right to stip.1l.ate 
voluntarily to a polygraph examination concenrlng the offense of which 
he/she is charged. 

AGREE 
DISAGREE 
UNDECIDED 
NO ANSWER 

94 (83%) 
9(8%) 
7(6%) 
3(3%) 

33(70%) 
4(9%) 
8(17%) 
2(4%) 

5. Legislation should be introduced in Wisconsin to allow people involved 
in criminal cases to stip.1l.ate to the results of a polygraph exam arrl. 
if the exam is administered by a c::c:arpetent polygraph examiner. 

AGREE 
DISAGREE 
UNDECIDED 
NO ANSWER 

* * * * * * 

67 

88(78%) 
10(9%) 
12 (11%) 

3 (2%) 

25(53%) 
8 (17%) 
8 (17%) 
6(13%) 

Polygraph 1990, 19(1)



TRUEI'EST SCDRES OF PRISON INMATES 

By 

John B. Miner am Michael H. capps 

Truerest was developed am validated usinJ the polygraIil as an external 
irrlex of honesty or integrity. '!he present study was urxiertaken with the 
objective of ext:enting evidence of the test's validity usinJ conviction am 
inprisorunent for a crime as a criterion. It was anticipated that prisoners 
as a group would score below the population as a whole on TrueTest, am that 
their scores would be sufficiently low to bar enployment urxier lOOSt circum­
stances. 

Procedure 

TrueTest was administered to 117 prisoners in five prisons in the state 
of Georgia. '!he prisoners were volunteers, had at least a seventh grade 
readinJ level, am were selected insofar as possible to maximize the mnnber 
of property offerrlers. '!he mnnber of irrlividuals fram each prison facility, 
the number in each race am sex groupinJ, am those sentenced for crimes 
invol vinJ various types of crllninal behavior are irrlicated in Tables 1, 2, 
am 3. 

'!he TrueTest raw scores for the four race am sex groups were converted 
to starrlard scores, with a mean of 50 am a starrlard deviation of 10 in the 
nonnative sample (N=35 , 235), usinJ the starrlard conversion procedures. A 
score of 56 or above on this measure is considered evidence of high honesty 
or integrity. 

Prison 
Minimum Security 
Moderate Security 
Maximum Security 

Table 1 

'IYPe of Prison 

Women's Correctional Facility 

Nt.nnber Tested 
18 
10 
46 

Youthful Offerrler's Correctional Facility 
24 
19 

117 

Dr. Miner is a psychologist specializinJ in psychometric tests. Mr. 
capps is Cllainnan of the Board of the American Polygraph Association. 
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Table 2 

Race am Sex of SUbjects 

SUbjects 

Male 
Female 

Black 
White 

Black Male 
White Male 

Black Female 
White Female 

* * * * * * 

Table 3 

Criminal Behavior* 

Number 

93 
24 

57 
66 

40 
53 

11 
13 

Property Offenses ('!heft) 107 

Drugs/Alcohol 88 

Violence and/or Sexual Offenses 16 

* Same of the 117 offerners were in two or all three of these categories. 

* * * * * * 

Results 

'!he mean score for all 117 prisoners was 22.64 which is at the 1.5 
percentile on the nonnative distribution. Only two intividuals scored at 
the cutting score of 56 or above, am thus would have been reccmnerrled for 
hire; 115 failed the test--98. 3 percent. Table 4 contains data on the 
TrueTest scores obtained in the four race-sex groupings am in the total 
sample. It is evidence that low scores predcminate in all four groups, even 
though the scoring syst:ens applied differ substantially. '!he deviation of 
the scores obtained anong the prisoners fran what would be expected in a 
cross-section of test takers applying for jabs is highly significant statis­
tically. 

Table 5 contains the mean scores for the various groups described in 
Table 4. OVerall the TrueTest scores do not differ with type of prison 
(F=. 89, NS). However, the lowest mean score is for the males in the maximum 
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security prison am the highest for the wanen' s correctional facility; both 
of these results make intuitive sense. '!he analysis by race-sex groupirg 
yields a highly significant result (F=3.97, P <.01). '!he two groups that 
differ at P <.05 are the black males am the white females. However, this 
is clearly because the two female semples are so small. What is distinctive 
in this analysis is the much lower scores of the white males overall. Given 
that the means am st:an3ard. deviations of the four groups have been set 
equal in calculatirg the starrlard scores, this would not be anticipated, 
unless the white male semple were sc:::mehow Il¥)re dishonest than the other 
groups. 

Table 4 

TnleTest Score Distributions (Total N=117) 

TnleTest Score Ranges 
0-9 10-19 20-29 30-39 40-49 50 am above 

Black females 2 1 3 1 3 1 
Black males 3 7 18 6 4 2 
White females 1 5 4 0 1 2 
White males 19 7 27 7 2 1 

Total semple frequencies 25 20 42 14 10 6 
Expected frequencies 
based on nonnative semple 

.2 .8 2.8 12.8 31.7 68.7 

x2 = 500.07, P <.01 (df=1) 

To check on this possibility the white males were cc.tnpared with all 
others in tenns of the frequency with which they were involved in the three 
types of criminal behavior. Alcohol aOOjor dnlg problems are present in 77 
percent of the white males am only 73 percent of the other prisoners, but 
the difference is not significant (x2 = .27, df=1). Property offenses are 
present in 98 percent of the white males am 86 percent of the others. In 
this instances the white males are significantly Il¥)re likely to be involved 
in that criminal behavior (x2 = 5.40, P <.05). Offenses involvirg violence 
aOOjor sexual behavior (am much Il¥)re frequently the fonner) are present in 
23 percent of the white males am 6 percent of the other prisoners. 'Ibis 
difference, too, is statistically significant (x2 = 6.74, P <.01). On the 
evidence, then, the white males do appear to be Il¥)re heavily involved in 
criminal behaviors, other than those invol virg alcohol am chugs. '!hus the 
lower TnleTest scores in the white male group are entirely consistent. Why 
this particular semple of prisoners tun1ed out to be so different remains 
somethirg of a mystery, however. 

'Ihe mean score data broken down by type of criminal behavior given in 
Table 5 provide infonnation on what TnleTest measures. All three mean 
scores are very low relative to the nonnative semple mean of 50. Because 
the prisoners were originally selected to emphasize property offenses there 
are very few cases where some offense of this ki.m is not present. Yet in 
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the cases where such an offense could not be established with certainty the 
mean score is 36.20, an elevation of al..m:Jst 15 points. Similarly the great 
majority of the prisoners have alcohol aOO,Ior dnlg problems (primarily 
dnlgs) . However, anong those who do not give evidence of such problems the 
mean score is 31.31-nore than 11 points above the mean score for those with 
such problems given in Table 5. Finally anong those prisoners involved in 
offenses of a violent or sexual nature the mean score is extremely low--well 
below the first percentile point. '!his oontrasts with a mean of 24.85 for 
prisoners who do not yield evidence of this type of crilne--a 16 point eleva­
tion. 'Ihese analyses provide good reason to believe that TrUerest is tap­
ping dlaracteristics related to alcohol/dnlg problems, property offenses, am 
violence/sex offenses. 

Table 5 

Mean TrUerest Scores in Various Prisoner Groups 

'JYpe of Prison 

Minimum Security 22.89 
Moderate Security 24.20 
Maximum Security 20.07 
Women's correc- 27.17 
tional facility 

Youthful offen- 22.11 
der's correctional 
facility 

Conclusions 

Race-Sex Grouping Mean Criminal Behavior Mean 

Black females 
Black males 
White females 
White males 

28.82 
26.65 
25.77 
17.57 

Alcohol aOO,Ior 
dnlg problems 19.78 

Property offenses 21. 37 
(stealing in 
some fonn) 

Offenses involving 8.75 
violence aOO,Ior 
sexual behavior 

'!his research extends the validation of TrUerest beyorrl. the identifica­
tion of those who do not pass a polygraph investigation to those who have 
been convicted after trial of a crime which wanants ilnprisornnent. TrUerest 
clearly relates to a range of crimes, am does so in a convincing manner. 
At the same time the study, by ilnplication, seems to say something about the 
validity of the polygraph. TrUerest, as it is currently scored, arrl. a 
competent polygraph investigation are nc:M fourxi to correlate at the .69 
level in a sample established entirely irrleperdent of those used to develop 
the TrUeI'est scoring procedure. Would the polygraph alone predict· criminal 
behavior as well as TrUerest? We think so, the reason being that both 
instruments elicit a high incidence of confessions in guilty subjects. 

* * * * * * 

71 

Polygraph 1990, 19(1)



lAW NOl'ES: 
CIVIL AND CRIMINAL CASES 

By 

Nonnan Ansley 

'IWo cases are produced in their entirety in this issue. In Common­
wealth v. Mendes the SUpreme Court of Massachusetts reversed its lOn;J starrl­
ing admissibility niles arrl inp:>sed an absolute ban on polygralit results as 
evidence. '!heir niling nms contrary to recent decisions in the military 
courts, Eleventh United states Circuit, arrl the state of Idaho, which have 
granted admissibility. '!he second case is Woodlarrl v. City of Houston, a 
civil case in which the plaintiffs prevailed in their complaints against the 
City's use of the polygraph. '!he plaintiffs will have their polygraph 
records destroyed, arrl the Federal Court aided by the local leader of the 
ACIIJ will set new niles for polygralit tests of applicants. '!he case, 
however, may be appealed. 

In Bennett v. city of Grand Prairie, Texas, the Fifth circuit Court of 
Appeals affinned a district court's dismissal of a suit in which plaintiffs 
claimed an arrest warrant was not valid because the magistrate considered 
the results of a polygraph test along with other evidence. Polygraph evi­
dence, said the court, may be considered by a magistrate, noting that a 
magistrate may consider other evidence which may later be inadmissible. 

'IWo polygraph cases involved a claim of ineffective counsel. In 
Pearson v. state, an Indiana appellate court said that while a defense 
counsel shouldn't have submitted into evidence a police report that contained 
mention of the defendant's refusal to take a polygralit examination, it did 
not amount to ineffective counsel because the court did not see how 
Pearson's defense was banned. However, in Smith v. state, the Indiana 
SUpreme Court considered a claim of ineffective counsel based on the facts 
that counsel knew a witness had passed a polygraph test arrl failed to seek a 
motion in limine, failed to object when there was discussion of the test, 
failed to move for a mistrial when the judge allowed the discussion, arrl 
failed to object when the prosecution mentioned it later in the trial. '!he 
court said these errors by counsel did amount to ineffectiveness, arrl re­
versed arrl remanded for a new trial. 

In a Florida case, McFadden v. state, the defense opened the trial with 
a statement that the defendant said he would take a polygraph test. '!he 
prosecution inunediately moved for a mistrial, which was granted. Prior to 
retrial the defendant moved to dismiss the case upon double jeopardy 
grounds. '!he appellate court observed that some references to polygraph 
tests are grounds for a mistrial, but here a curative instnlction would have 
sufficed. '!hat being so, the cause was remanded to the trial court with 
directions to discharge the defendant. 

In New Jersey, a SUperior Court of Appeals upheld the conviction of a 
man for rape with a knife. '!he polygralit issue was whether the polygraph 
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examiner should have been allaNed to testify, despite a signed stipulation 
that was in agreement with prior state case law. '!he defen:lant, on appeal, 
said the stipulation should have been void because he signed the stipulation 
without benefit of counsel. Actually, he had waived right to counsel, and 
the appellate court noted that the sixth Arnerrlment right to counsel does not 
attach until the defen:lant is charged, which had not yet happened. Convic­
tion affinned. Judge D'Annunzio, concurrirq, said he had reservations about 
the enforceability at trial of an uncounseled polygraph stipulation. Notirq 
the overwhe1.mi.rg evidence of the defen:lant' s guilt, he concurred. See state 
v. Reyes (N.J.App. 1989). 

'!he Montana SUpreme Court which said it abhors polygraph evidence, said 
a defen:lant could not appeal from a sentence influenced by presentence 
reports that he submitted, which contained references to his polygraph test. 
HaNever, in state v. McPherson, the court restated its rulirq that polygraph 
evidence is inadmissible. 

New Jersey, in state v. Pitts, reaffinned its objection to the use of 
scx:lium amytal by a psychiatrist to support the truthfulness of a statement 
by the defen:lant about the state of his mind. '!he trial court refused 
admissibility in both the guilt phase and the penalty phase of the trial. 
'!he SUpreme Court of New Jersey agreed with both rulirqs. 

'!Wo cases relate to the issue of a stipulation signed by the defen:lant 
and the prosecutirq atto:rney, but signed before the defen:lant had benefit of 
counsel. In casada v. state in Indiana and state v. Reyes in New Jersey, 
appellate courts came to the same conclusion; that waiver of counsel was 
proper and the stipulation in effect because the sixth Arnerrlment right to 
counsel does not attach until the defen:lant has been arrested or indicted. 

In Polygraph (1989)18(3), 125-142, we reported U.S. v. Picinnona in its 
entirety, but without the citation. '!he West citation is 885 F.2d 1529 
(11th eir. 1989). 

In california, a bill that passed the legislature that would have 
exterrled California' s polygraph licensirq for three years was vetoed by 
Governor George Deukmej ian. In doirq so, the Governor said that in view of 
the federal law, he didn't think it necessary to continue the licensirq. 
Effective I January 1990, a license will not be necessary in California. 

Nevada has passed two bills, one limitirq the use of preemployment 
polygraph examinations and one prohibitirq polygraph examiners from asking a 
subject to waive liability. '!he limitirq law makes exceptions for specific 
issue tests, l1Ulch as the EPPA does, and exempts similar in:::lustries. Final­
ly, a law was enacted that requires a police officer to take a polygraph 
test if a citizen who complains about his conduct passes a test. 
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Woodland v. city of Houston, __ F.SUpp. __ , USOC-Houston, civil Action 
No. H-82-1076. (January 1990). 

FINAL JUJ:X;MENT AND PERMANENT INJUNCrION 

1. Background. 

John Woodland who applied for enployment with the Houston Fire Depart­
ment, RaIrdeo Jagassar who applied for enployment with the Houston Police 
Deparbnent, and Orris Goss who applied for enployment with the Houston 
Airport Police sued the city urgin;J that the city's pre-enployment polygraph 
examinations were arbitrary and were unreasonably intJ:usive, under both the 
united states and Texas Constitutions. '!hey sued for themselves and for 
others who were similarly situation as a class seeking damages, reinstate­
ment, and injl.ll1Ctive relief. 

'!he class was certified for the purpose of declaratory and injunctive 
relief under Rule 23 (a) and (b) (2) . '!he liability questions were tried to a 
jury, and the damages questions were tried later before the court. 

2. Jury Verdict. 

'!he jury found that the questions asked by Houston were unreasonably 
intrusive under separate definitions for the federal and state constitution­
al starrlards. 

3. Individual Damages. 

A. John Woodland. Had John Woodland been enployed rather than reject­
ed by Houston, he would have received from the city $_,_.00, as wages and 
other benefits (after havin;J deducted what he had ecu:ned) from the time of 
his rejection until this judgment. 

B. RaIrdeo Jagassar. Had RaIrdeo Jagassar been enployed rather than 
rejected by Houston, he would have received from this city $, .00, as 
wages and other benefits (after havin;J deducted what he had ecu:nednrom the 
time of his rejection until this judgment. 

C. Orris Goss. Had Orris Goss been enployed rather than rejected by 
Houston, he would have received from the city $, .00, as wages and other 
benefits (after havin;J deducted what he had ecu:ned) from the time of his 
rejection until this judgment. 

6. Class Findings. 

'!he individual plaintiffs are representative of the class of applicants 
to the three city deparbnents usin;J the polygraIil in pre-enployment screen­
in;J for jobs in security-sensitive positions, like fire and police; there­
fore, under the United states Constitution ani indeperx:lently under the Texas 
Constitution, the questions asked and the process used as part of Houston's 
pre-enployment polygraph procedures were unreasonably intrusive as applied 
to the class members. 
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'!he class is carp:>sed of those people who applied for employment with 
the Fire, Police, or Airport Police Departments of the city of Houston since 
April 1989 am who were rej ected because of same info:rmation or conclusion 
derived from the polygraph process, including the pretest interviev.r am the 
examiner's opinion of the applicant. 

7. Class Conclusions. 

'!he questions asked am the process used as part of Houston's 
pre-enployment polygraph procedures violate the constitutional limits on 
pennissible goverrnnental action established by the united states Constitu­
tion to the injury of the class. Imependently, those pre-enployment poly­
graph procedures violate the limits on pennissible goverrnnental action 
established by the Texas Constitution to the injury of the class. '!his is 
irrlependent grourrl of recovery for the plaintiffs am the class Ul'Xier the 
separate am distinct content of the constitution am ccmnnon law of Texas, 
which is addition to, more furrlamental than, am greater than that affronted 
by the National Constitution. 

8. Declarato:ry Judgment. 

Urrler 28 U.S.C. sees. 2201 am 2202, as a matter of the federal am 
state constitutions, the pre-enployment polygraph procedures used by the 
City of Houston are declared to be an l.lllreasOnable am illegal intrusion 
UJ;X>n applicants for employment in the Fire, Police, am Airport Police 
Departments. 

9. Injunction. 

A. Score. '!his injunction applies directly, Ul'Xier penalty of con­
tenpt, to the City of Houston, its officers, agents, employees, am others 
acting in concert with it. 

B. ruration. 'Ibis injunction is pennanent. 

C. Indirect Violation. '!he City of Houston is enjoined, directly or 
irrlirectly, from aski.nJ questions during the pre-enployment process that do 
not have an articulable rational basis for discovering whether an applicant 
possesses actual qualifications reasonably related to the particular jab; 
this prohibition applies to the specific methods used with the class members 
am any variation of it that suffers from the same irrational biases or 
unnecessarily intrusive info:rmation gathering. 

D. Prohibited Actions. Olring the pre-enployment screening of appli­
cants for positions with the city of Houston's Fire, Police, am Airport 
Police Departments, use of a polygraph test of the applicant should not 
include questions that: 

(1) Intrude into an applicant's privacy or private concerns am 
affairs beyorrl reasonably related to actual requirements for the jab which 
the applicant seeks; am, 
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(2) Have not been narrowly, specifically, am directly tailored to 
the applicant's potential for capable perfonnance of the jab; am, 

(3) '!he city has no other reasonable alternative methcrl to 
acquire the infonnation to which it is legally entitled; am 

(4) Have not been prohibited specifically by this injunction. 

(5) D.lrin;J the pre-enployment polygraIil process, the City of 
Houston shall not ask questions about: 

(a) '!he applicant's religion, religious practices, or 
lack of them; 

(b) '!he applicant's consensual sexual activity, except 
to the extent that the act was unlawful in the jurisdiction where it took 
place; 

(c) Extramarital sex, except that which occurs within 
the 90 days precedin;J the screenin;J process am if it is likely to interfere 
with carrpletion of the academy; 

(d) Crimes conunitted as a child, except to the extent 
they involved a crime which was a felony or a crime of physical injury or 
sexual assault in the jurisdiction within which it occurred, or the appli­
cant was tried am convicted for it as an adult; 

(e) '!he use of marijuana, except to the extent that it 
was used unlawfully by the applicant in the jurisdiction of the location 
where it was used within the six months preceding the screenin;J process; 
illegal use of marijuana cannot be used to disqualify an applicant unless 
similar level offenses are similarly used as disqualifications, like 
traffic, drinkin;J, or hlUltin;J violations; 

(f) Adult criminal behavior, except to the extent that 
the applicant conunitted a felony, caused serious injury, perpetrated a 
sexual assault, conunitted theft or a Class A misdemeanor; 

(g) '!heft unless it involved at least $25 am occurred 
within the twelve months before the screenin;J process or there have been 
four thefts within the three years preceding the screenin;J process; 

(h) Membership in organizations, except to the extent 
that the applicant is currently or, within the previous five years, has been 
an active member of an organization which advocates violent or unlawful acts; 

(i) Drug use, unless the questions are about the appli­
cant's illegal use of uppers, downers, steroids, or cocaine in the last 
twelve months or hallucinogens within five years or heroin within twelve 
months am more than once use in five years; 

(j) Criminal behavior by family members except to the 
extent that it involves adult criminal behavior by a member of the 
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applicant's family, relative, or frien::3s with wham the applicant lives or 
with wham the applicant has such a relationship that would adversely affect 
the applicant's ability to unifonnly enforce the law or with wham the appli­
cant has engaged in joint criminal behavior as an adult, to the extent such 
an inqull:y is allowed; 

(k) Confidential medical infonnation, unless done as 
part of an examination by licensed medical personnel; am 

(1) Matters into which the City cannot otherwise legally 
inquire. 

D. Required Acts. 

(1) Recordation. To insure evidence of non-intrusiveness of 
future polygraph procedures, the City of Houston shall also require that 
either audio or audio-video recordings be made of all polygraph procedures 
am preserved for six IOC>nths after the final written rejection or accep­
tance. Applicants who are rejected who have been subjected to the polygraph 
process shall be given a detailed explanation of the reasons for the rejec­
tion, an opportunity to explain their perfonnance, am time after the review 
to appeal the rejection. 

(1) (a) ... IOC>nths, am you have the right to review it. If you 
are rejected, you have a right to a written explanation am an appeal. 

(b) Past References. '!he City of Houston shall advise anyone 
that it has already provided with infonnation about the class's polygraph 
tests or results in writing that the polygraph tests were improperly admin­
istered am violated the law am shall request in writing that all referenc­
es about Houston's pre-employrnent polygraph procedures be removed from files 
on the class members. 

(c) Past Applicants. '!he City of Houston shall published 
this notice (no smaller than 3 inches by two columns) to class members on 
Monday, Wednesday, am Friday, March 5, 7, am 9, 1990, in the Houston Post 
am the Houston Orronicle am post it at all locations in city offices am 
facilities where employment notices are posted: 

NOl'ICE TO APPLICANI'S TO '!HE CITY OF HOUS'ION' S 
FIRE, mLICE, AND AIRroRl' mLICE DEPARIMENl'S 

'!here is a lawsuit in this federal court on behalf of all applicants to 
the City of Houston's Fire, Police, am Airport Police Deparbnents who were 
denied employment at any time after March 1, 1980, because of the City's use 
of pre-employment polygraph procedures. '!here is a judgement in favor of the 
class that orders: 

1. '!he City of Houston to destroy all records of the polygraph examina­
tions am interviews that were the source of a class member's application 
being denied. 
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2. An applicant who was denied employnent as a result of the City of 
Houston's pre-erploynent polygraIil procedures since March 1, 1980, nay 
reapply for employnent with the City of Houston before October 1, 1990. 

3. If you reapply, the earlier polygraIil results will not be used at 
all, directly or i.rrlirect1.y, in reviewirg your new application, am the fact 
that you are a member of the class in the lawsuit will not be used against 
you. 

For further information please contact: 

Errployment Counselor 
City of Houston 
901 Bagby street 
Houston, Texas 77002 
(713) 247-2000 

or 

By order of: 

Lynn N. Hughes 
United states District Judge 
Southern District of Texas 

James C. Harrington 
Texas Civil Liberties 
Union Foundation, Inc. 
1611 East First street 
Austin, Texas 78702-445 
Atto:rney for the Class. 

Civil Action No. 82-1076, Wocx:llam v. city of Houston 

(3) File Cleaning'. '!he City of Houston shall destroy, without 
copyirg or otherwise preser:virg the contents, all polygraIil examination 
documents am delete from the records in its control or possession all 
references to polygraph tests administered to Wocx:llam, Jagassar, am Goss by 
the City of Houston, except the files naintained by the Legal Deparbnent 
about this case, which files are to be kept confidential am within the 
Legal Deparbnent's exclusive control. '!he City of Houston shall destroy all 
polygraph examination documents am delete from the records in their control 
or possession all references to polygraph tests administered to class mem­
bers by the city. 

(4) Log of Class Members. '!he City of Houston shall make, nain­
tain in its Legal Deparbnent, am provide to the plaintiffs a confidential 
log of all those who took a polygraph examination, but not kept in the 
member's personnel file. 

(5) Re-Applications. If a class member, before October 1, 1990, 
applies to the City of Houston for employment am whose earlier application 
had been rejected because of the pre-erploynent polygraph procedures, the 
City of Houston will pennit that person to reapply, waivirg current age am 
physical requirements am wholly disregarding am not considerirg at all the 
earlier pre-erployment polygraph procedures with the applicant, except to 
the extent that the applicant nade an admission of objective fact about 
natters which would otherwise disqualify the applicant for employnent; nor 
shall the City take into adverse account the fact that an applicant is a 
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class member in this action. Woodlam, Jagassar, am Goss may reapply 
before April 1, 1990, un:ier the same corrlitions. 

9. AttoIneY's Fees am Costs. 

'!he plaintiffs have also sought attorneys' fees am costs. '!he reason­
able attoIneY's fees for the necesscu:y services in the prosecution of this 
action for the plaintiffs am the costs reasonably necessa:ry properly to 
pursue this litigation, in addition to those taxed as costs of court, are 
$102,326.00. 

10. Award. 

It is adjudged that fran the city of Houston these people recover 
severally these amounts: 

A. Jolm Woodlam: 
(1) o:nnages of $ and 
(2) Pre-judgment interest of $. 

B. Ranrl.eo Jagassar 
(1) o:nnages of $ and 
(2) Pre-judgment interest of $. 

C. Olris Goss 
(1) o:nnages of $ and 
(2) Pre-judgment interest of $. 

D. Woodland, Jagassar, and Goss, jointly am severally: 
(1) Attorney's fees of $94,050; 
(2) Costs of $8,276.00; 
(3) Court costs; and 
(4) Post-judgment interest at _% per annum. 

Signed on Januru:y __ , 1990 at Houston, Texas. 

Lynn N. Hughes 
United States District Judge 

(Case submitted by APA Member Shirley H. stunn.) 

* * * * * * 

CoImnonwealth v. Mendes, 547 N.E.2d 35 (Mass. 1989) 

Following two irxlicbnents against Benjamin Men:les and six against 
Kenneth M. Rosenberg, each defen:3ant m:wed for a court-ordered polygraph 
examination. In addition, Men:les m:wed for admission in evidence of a 
previously corrlucted court-ordered polygraph examination. '!he IOC>tions were 
heard by the trial judge who reported questions of law to the Appeals Court. 
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'!he SUpreme Judicial Court granted a request for direct review. '!hus the 
case against the two defendants had not came to trial when the issue was 
raised to the Cormnonwealth's highest court. 

OPINION 
0' <X>NNOR, J.1 In this case, we reexamine the admissibility of poly­

graphic evidence in criminal trials in this Cormnonwealth. Persuaded both by 
the failure of the basic theory of polygraphy to have gained general accep­
tance among physiological and psychological authorities, and by the nearly 
unaniIrous rejection of such evidence by courts throughout the united states 
(at least in the absence of stipulation), we conclude that polygraphic evi­
dence is inadmissible in criminal trials in this Cormnonweal th either as 
substantive proof of guilt or innocence or as corroboration or impeachment 
of testinony. 

'!he defendant Mendes is charged with rape of a child, in::lecent assault 
and battery on a child under sixteen, and rape of a child by force. '!he 
defendant Rosenberg is charged with rape of a child (two in::licbnents) , 
incest, and in::lecent assault and battery on a child under fourteen (three 
in::licbnents). '!he defendants moved for court-ordered polygraphic 
examinations. Also, the defendant Mendes filed a motion seeking admission 
in evidence of the results of his previously court-ordered polygraph test. 
'!he motions were heard together by a judge of the SUperior Court. at an 
evidentiary hearing that consumed four days. 

'!he judge issued a thorough meIrorandum in which he discussed the evi­
dence at length, including numerous written studies, and set forth his 
fin::lings and conclusions. He concluded as follows: "[T]he polygraph is 
sufficiently reliable to warrant its continued limited admissibility provid­
ed that any court-ordered examination is subject to testing by the tradi­
tional tools of the adversary system; namely discovery, cross-examination, 
and rebuttal. Discovery of a defendant's previous polygraph history, his 
knCMledge of countenneasures, and his criminal, social and psychiatric 
history might provide evidence for meaningful cross examination and a basis 
for expert rebuttal and surrebuttal testinony. HCMever, in order to give 
fair and appropriate weight to the results of an in::lividual court-ordered 
test, the cross-examination of the defendant and the polygraph operator on 
these issues could be extensive. An expert challenging the test results in 
rebuttal and another supporting the test results in surrebuttal may cover 
the same ground and, in fact, parallel the four day hearing corrlucted by 
this court. In essence, this Court is concluding that the polygraph is 
valid, but that the necessary evaluative time and resources may be so sub­
stantial, that an appellate authority may, on policy grounds, decide that it 
is not worth the price." (Emphasis in original.) 2 '!he judge concluded as 
follows: ''With full discovery of the defendant's polygraph history and a 
broadened line of inquiry at trial concerning this history, the Court finds 
that the polygraph, although it has not gained general acceptance in the 
scientific conununity, is sufficiently reliable for its continued use under 
the procedures authorized by Cormnonwealth v. Vitello[375 Mass. 426 (1978)] 
• •• Broadening the scope of the in-court inquiry concerning the weight to be 
given the court-ordered test will place significant burdens on the system 
which should be addressed by an appellate authority as a matter of policy. ,,3 
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'!he judge allowed each defe.rx:iant' s nDtion for a court-ordered polygratil 
examination, subject to corxlitions, aIroRJ which are the requirements that 
the deferrlant file with the clerk "the results of any prior polygraphy test 
or tests he has taken alORJ with an affidavit detailiRj his previous experi­
ence with the polygratil," am that those results am affidavit ''be made 
available to the court-o:rdered polygrapher." 

At the Conunonwealth's request, the judge reported the followiRJ ques­
tions of law to the Appeals Court: 

"1. Should the polygraph continue to be admissible for the limited 
purpose of corroboratiRj or impeachiRJ a defe.rx:iant' s trial testimony in view 
of the validity research am expert opinion since the decision in Conunon­
wealth v. A. Juvenile, 365 Mass. 421 (1974)? 

"2. If the answer to one aOOve is yes: 'In view of the research am 
expert opinion, does the takiRJ of a private polygraph examination invali­
date a later court-ordered test?' 

"3. If the answer to two aOOve is No: 'ean the trial judge order 
disclosure of the results of a privately retained preliminary test as well 
as other infonnation concerning previous polygraph knowledge am experience 
possessed by the defendants?' 

"4. If the answer to three aOOve is yes: 'Is this infonnation admis­
sible at trial on the issue of the weight to be given to the court sanc­
tioned test?' 

"5. If the answer to one aOOve is yes: 'Do special circumstances such 
as the nature of the offense charged, the criminal am psychiatric histo:ry 
of the defe.rx:iant, or the use of alcohol or drugs at the time of the events 
invalidate the test?;'" 

We granted the Conunonweal th' s application for direct appellate review. 
For the reasons stated below, we answer the first question "no; evidence 
that a defe.rx:iant has taken a polygraphic examination, or testimony as to the 
results of such an examination is inadmissible at a criminal trial." '!hus, 
we need not answer the remainiRJ questions. We vacate the order allowiRj 
the defendants' motions for court-ordered polygraph tests. 

In CoImnonwealth v. Fatalo, 346 Mass. 266 (1963), we first addressed the 
question whether the results of a polygraph test should be admissible in 
evidence at a criminal trial. In answeriRj that question in the negative, 
we adopted the rule articulated in the landmark case of F'1:ye v. united 
states, 293 F.1013, 1014 (D.C.Cir. 1923), that, "while courts will go a IORJ 
way in admittiRj expert testimony deduced from a well-recognized scientific 
principle or discove:ry, the thiRJ from which the deduction is made must be 
sufficiently established to have gained general acceptance in the particular 
field in which it beloRJs." In rejectiRj an early predecessor of 
polygraphy, the ~ court stated: ''We think the systolic blood pressure 
deception test has not yet gained such starrlin;J am scientific recognition 
aIroRJ physiological am psychological authorities as would justify the 
courts in admittiRj expert testimony deduced from the discove:ry, 
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development, am experiments thus far made." 1d. In Fatalo, ~ at 270, 
we, too, concluded that the IX>lygraIit test had not yet been accorded general 
scientific recognition, am that, therefore, the trial judge had properly 
excluded sum evidence. 

"'!he requirement, as in the ~ am Fatalo cases of general acceptance 
in the scientific ccmnunity assures that those rrost qualified to assess the 
general validity of a scientific method will have the detenninative voice. 
See United states v. Addison, 498 F.2d 741, 743-744 (D.C.Cir. 1974)." 
Conunonwealth v. Lykus, 367 Mass. 191, 202 (1975). '!hose most qualified are 
not judges, but rather are scientists with special krlowledge who are most 
familiar with the method or theory in question. 1d. at 203. "Judicial 
acceptance of a scientific theory or i.nstJ:uIoont can occur only when it 
follows a general acceptance by the ccmnunity of scientists involved." 1d. 
at 196, quoting Conunonwealth v. Fatalo, ~ at 269. In determining wheth­
er general acceptance by the appropriate scientific ccmnunity has occurred, 
''we may properly consider not only the testimony of experts in the record 
before us but also articles written by experts am the conclusions of other 
courts. " Conunonweal th v. Kater, 388 Mass. 519, 527 (1983). See Conunon­
wealth v. Whynaught, 377 Mass. 14, 17-18 (1979). 

We have applied the ~ rule not only in the IX>lygraphy context, see 
Fatalo, ~, but in numerous other contexts as well. '!he rule is ilnbedded 
in our law. See, e.g., Conunonwealth v. Gomes, 403 Mass. 258, 265-266, 270 
(1988) (electrophoresis in blood-grouping analysis); Commonwealth v. 
Beausoleil, 397 Mass. 206, 215 (1986) (hmnan leukocyte antigen [HIA] testing 
in paterrUty cases); Conunonwealth v. Kater, ~ at 531-534 (hypnotically 
aided testimony); Conunonwealth v. Lykus, ~ at 205 (spectrographic voice 
analysis) . Apparently, the Chief Justice would have us abarxlon that 
long-starrling rule. We are not persuaded to do so. 

More than a decade after our decision in Fatalo, whim was based on our 
acceptance of the ~ rule, we deviated from the ~ rule. In Conunon­
wealth v. A. Juvenile, 365 Mass. 421, 429 (1974), we stated that, "despite 
very significant progress in recent years," IX>lygraphy was still insuffi­
ciently reliable to satisfy the Fatalo requirements for general admissibili­
ty. Nevertheless, the court, with three Justices dissenting, concluded 
"that IX>lygraph testing has advanced to the IX>int where it could prove to be 
of significant value to the criminal trial process if its admissibility 
initially is limited to carefully defined circumstances designed to protect 
the proper am effective administration of criminal justice." 1d. at 425. 
We subsequently absel:ved in Conunonwealth v. Vitello, 376 Mass. 426, 442 
(1978), that ''we recognized in A Juvenile that failure to adlieve the stan­
dard of general acceptance need not freeze the evidentiary development of 
the IX>lygraph in view of its unique IX>tential as a tool of justice." So, in 
A Juvenile, ~ at 432, instead of relying on the appropriate ccmnunity of 
scientists to validate IX>lygraph testing, we made our own evaluation of the 
IX>lygraph's IX>tential am announced a new rule as "a cautious first step 
toward the acceptance of IX>lygraph testing." '!he new rule, to be applied 
only where the defendant moves the court for pennission to submit to a 
IX>lygraph examination, was stated as follows: "[I] f a defendant agrees in 
advance to the admission of the results of a IX>lygraph test regardless of 
their outcome, the trial judge, after a close am searching inquiry into the 
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qualifications of the examiner, the fitness of the defendant for tests, may, 
in the proper exercise of his discretion, admit the results, not as binting 
or conclusive evidence, but to be considere:l with all other evidence as to 
innocence or guilt. As a prerequisite the judge would first make sure that 
the defendant's constitutional rights are fully protected." A JlNenile, 
~ at 426. See Id. at 430-431. 

We have never determined that the appropriate scientific cannnunity, 
which includes physiologists am psychologists, has generally accepted the 
validity of polygraphy as a scientific means of detectirg deception. In 
Connnonwealth v. Vitello, ~ at 431, we siIrply "accept[ed] as current am 
valid the finting of the court in A JlNenile that the 'general acceptance' 
st:arx:Iard of Fatalo ha[d] not yet been achieved," am announced, id. at 
453, that polygraph evidence "cannot be admitted as imeperrl.ent evidence of 
guilt or innocence," but that the polygraph examiner may "testify on the 
limited issue of the defendant's credibility as a witness," Id. at 455. 
'!hus, the evidence was stated to be admissible only if the defendant testi­
fies am then only for corroboration or i.npeachment. 

'!he extensive record in this case inlicates that the theory am prac­
tice of pol ygraphy have not changed appreciably since our descriptions in h 
JlNenile, ~ at 426-427, am Vitello, ~ at 431-439. In brief, the 
polygrapher investigatirg a criminal incident usually employes the "control 
question technique." Under this technique, the examiner asks the subject 
"relevant" questions pertainirg directly to the incident beirg investigated, 
am also "control" questions which deal with acts similar to the incident in 
question but are more general in nature. '!he control questions are designed 
to produce a strong physical reaction on the polygraph instrument, which 
records respiratory activity, sweat glam activity, am changes in blood 
pressure. '!he examiner asks several sequences of control am relevant 
questions, am then scores the result usirg one of several scorirg methods. 
As a general matter, if control questions elicit stronger reactions than the 
relevant questions, the subject is considere:l to have answere:l the relevant 
question tru.thfully. If the relevant questions produce stronger responses, 
then the subject is considered to have been deceptive. See Raskin, '!he 
Polygraph in 1986: SCientific, Professional am legal Issues SUrrounding 
Application am Aa:epta:nce of Polygraph Evidence, 1986 Utah raw Review 29. 

NOW', fifteen years after our decision in A JlNenile, there remains no 
consensus among experts as to the acx::uracy of polygraph testirg to detect 
deceit. One recent article cites figures of 97 percent accuracy for guilty 
subjects am 92 per cent accuracy for innocent subjects, for an over-all rate 
of 95 per cent based on several laboratory studies "perfo:nned under careful­
ly controlled conditions by highly skilled examiners with extensive 
psychological trainirg am expertise." Raskin, ~ at 42-43. '!his would 
give the polygraph test a probative value c:c:mparable to that which we found 
sufficient in admittirg evidence fran the HIA test on the issue of paternity 
in Connnonwealth v. Beausoleil, 397 Mass. 206, 219 (1986). Another article 
concludes that scientifically credible studies shOW' an average 84 per cent 
acx::uracy rate for guilty subjects am 53 per cent on innocent subjects. See 
Lykken, '!he Validity of Tests: caveat Enptor, 27 Jurimetrics Journal 263, 
264 (Sprirg, 1987). SUch a record gives the polygraph examiner only a 
slight! y better chance of correctly identifyirg an innocent subject by usirg 
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his machine than he would have by flipping a coin. See Lykken, '!he Lie 
Detector and the raw, 8 Criminal Defense 19, 26 (1981). A third recent 
study shows an ac:x:uracy rate of 74 per cent for guilty subjects and 72 per 
cent for innocent subjects. Kleirmumtz & Szucko, A Field study of the 
Fallibility of Polygraphic Lie detection, 308 Nature 449 (1984). As this 
diversity of opinion shows, polygraphy has not met the "general acceptance" 
~ of Oammonwealth v. Fatalo, 346 Mass. 266, 269 (1963). 

Although experts disagree over the magnitude of the over-all error rate 
to be expected from a polygraph test, they generally agree that the error 
rate for innocent subjects who take the test is higher than that for guilty 
subjects. '!he experts in this case agreed that the rate of innocents 
misidentified as guilty is roughly twice the rate of guilty subjects who 
pass the test. Even the most favorable of the above estimates of the test' s 
ac:x:uracy suggests that eight per cent, or approximately one of every thir­
teen innocent defendants, will wrongly be identified as deceptive by a 
polygraph examiner. 

As we have said earlier in this opllllon, in detennining whether a 
scientific method or theory has gained general acceptance among the relevant 
experts, we may properly consider the conclusions of other courts. Oammon­
wealth v. Kater, 388 Mass. 519, 527 (1983). Oammonwealth v. Whynaught, 377 
Mass. 14, 18 (1979). Oammonwealth v. Lykus, 367 Mass. 191, 199 (1975). 
'!here is suggestion in United states v. Piccinonna, 885 F.2d 166 (11th cir. 
1989), that the Court of Appeals for the Eleventh Circuit, by a divided 
court, has concluded that polygraphy has gained such acceptance. However, 
we are aware of no other court that has so concluded. FUrthenrore, in 
considering whether, in the absence of consensus among the appropriate 
scientific corranunity, we should nevertheless admit polygraphic evidence in 
criminal trials, we are again assisted by knowing the course taken by other 
state and Federal courts. We discuss below the law elsewhere. 

Numerous courts in other jurisdictions have either held or announced in 
dicta that polygraFhic evidence is inadmissible even when the parties have 
entered into a pretest stipulation that the results will be admissible. 
'!hose courts generally have reasoned, as we did in Oammonwealth v. Vitello, 
376 Mass. 426, 448 (1978), that a prior stipulation cannot "'llnbue' the 
polygraph test with reliability and probative value where such qualities are 
otherwise lacking."4 '!he courts of North carolina, Oklahana, and Wisconsin 
had previously admitted such evidence and then, on reexamination, decided 
not to do so. See state v. Grier, 307 N.C. 628 (1983); FUlton v. state, 541 
P.2d 871 (Okla. Crim. App. 1975); state v. Dean, 103 Wis.2d 228 (1981). 
still other jurisdictions in large mnnber have dealt with cases in which, 
like here, there had been no stipulation and have held that polygraphic test 
results are inadmissible. 5 lastly, courts in other jurisdictions, dealing 
with cases in which the parties have entered into a pretest stipulation as 
to the admissibility of results, have sanctioned the admission of the evi­
dence but have made clear that, in the absence of stipulation, the evidence 
would not have been admissible. 6 

'!he cases cited in notes 4, 5, and 6, ~, most of which have been 
decided subsequent to our 1974 decision in Oammonwealth v. A Juvenile, ~, 
derronstrate a nearly unanimous judicial consensus not only that polygraphy 
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has not gained general acceptance anDn;} the cx:mmmity of scientists best 
qualified to judge its validity, but also that polygrapric evidence, at lest 
in the absence of a pretest stipulation, ought not be admitted as evidence 
in a criminal trial for any purpose. 

In the absence of a stipulation as to admissibility, our research 
discloses that, with few exceptions, polygrciFhic evidence is inadmissible 
throughout the COlIDtry, even in the discretion of the trial judge, either 
for substantive purposes or to corroborate or iITpea.c::h a witness. united 
states v. Piccinonna, ~, whic::h holds that suc::h evidence is admissible in 
the discretion of the trial judge, for iITpea.chment or corroborative purpos­
es, is an exception to that general rule. only in New Mexico is polygraphic 
evidence admissible as a matter of right. See Tafoya v. Baca, 103 N.M. 56 
(1985); state v. Dorsey, 88 N.M. 184 (1975). We note that there is no 
~type (Frye v. United states, 298 F. 1013, 1014 [D.C. cir. 1923]) analy­
sis in either New Mexico opinion. 

In developin;J our approac::h to the use of polygraphic evidence in A 
Juvenile arrl. Vitello, we were keenly aware of the shortcomings of the poly­
graph method of ascertainin;} deception, arrl. its use in a trial situation. 
We noted the subjective nature of the polygraph method, arrl. the crucial role 
played by the "competence, experience, arrl. education of the test examiner." 
A Juvenile, ~ at 427. Vitello, ~ at 438-439. We reiterated our 
concerns about the "l.U1certain reliability of polygraph evidence," Vitello, 
~ at 442, arrl. "the dan;}er that on the introduction of suc::h evidence a 
trial court descent into a battle of experts on the probative value of the 
polygraph test rather than a determination of the guilt or innocence of a 
deferx2nt." Id. at 442, quotin;J Fatalo, ~ at 269. We noted the poten­
tial for confusin;J arrl. prejudicin;J the jury arrl. the related possibility that 
the use of polygraph evidence ''may usurp the jury's historic role of deter­
mi.nin;J the credibility of witnesses, arrl. firrling facts." Vitello, ~ at 
445. See A Juvenile, ~ at 447 (Quirico, J., dissentin;J). We also 
addressed the burden placed on trial judges by the need to detennine in eac::h 
case whether the expert is fully qualified arrl. the test was properly con­
ducted. Vitello, ~ at 446-447. Nonetheless, we took a "cautious first 
step" in the hope, if not expectation, that the development of polygraphic 
testin;J would soon reac::h the stage where it would be generally accepted by 
the appropriate scientific conununity. A Juvenile, ~ at 432. We consid­
ered "the time [to be] ripe for cautious judicial examination arrl. evalua­
tion," but we recognized that "[t]he experienced gained may well lead to a 
total rejection of the concept." Id. at 434. 

Fifteen years has been more than enough time for examination arrl. evalu­
ation. As is apparent from the judge's melOOran::lum, the evidentiary short­
comings of pol ygraphy have not been alleviated in the slightest way. In 
addition, it is clear from the extensive record in this case arrl. the avail­
able literature that our hope that polygraphy would mature to the point of 
general scientific acceptance has not materialized. Further hope or expec­
tation in that regard is no IOn;}er warranted. 'Ihus, whatever justification 
there may have been for our sin;Jle departure from the ~ rule in A Juve­
nile arrl. Vitello, that justification no IOn;}er exists. Accordin;Jly, 
supported by the overwh.el..J.nin;J authority throughout the COlIDtry, we announce 
that polygraphic evidence, with or without pretest stipulation, is 

85 

Polygraph 1990, 19(1)



inadmissible in criminal trials in this CcImtK>nWealth either for substantive 
purposes or for corroboration or inpeachment of testilrony. '!he rule we 
adopt today governs this case am allover cases in which the trial begins 
after this decision. 

'!he order allowed the defen:1ants' IIDtions for CX>Urt-ordered p::>lygraIh 
tests is vacated. 

So ordered. 

Notes: 

1 A third defen:1ant, Michael otero, filed a IIDtion to dismiss his 
appeal on suggestion of I1'OOtness which was allowed by this CX>Urt on the 
recamrnenjation of a single justice. He is not a party to this appeal. 

2 '!he availability of rebuttal am surrebuttal evidence in connection 
with p::>lygraphic evidence has not previously been referred to in our cases. 

3 '!he judge's expression, "broadened line of inquiry," appears to be a 
reference to rebuttal am surrebuttal testimony. 

4 See Pulakis v. state, 476 P.2d 474 (Alaska 1970); People v. Anderson, 
637 P.2d 354 (Colo. 1981); People v. Baynes, 88 Ill.2d 225 (1981); Conley v. 
Corranonwealth, 382 S.W. 2d 865 (Ky. 1964); Akonom v. state, 40 Md..App. 676 
(1978); state v. Biddle, 599 S.W.2d 182 (MO. 1980); state v. Grier, 307 N.C. 
628 (1983); Fulton v. state, 541 P.2d 871 (Okla. crim. App. 1975); state v. 
Lyon, 304 Or. 221 (1987); Corranonwealth v. ~kington, 500 Fa. 216 (1983); 
state v. Frazier, 162 W.Va. 602 (1979); state v. Dean, 103 Wis.2d 228 
(1981). 

5 See united states v. Soundings ides , 820 F.2d 1232 (10th cir. 1987); 
United states v. Brevard, 739 F.2d 180 (4th cir. 1984); united states v. 
Clark, 598 F.2d 994 (5th cir. 1979), cert. denied, 449 U.S. 1128 (1981); 
united states v. Fife, 573 F.2d 369 (6th cir. 1976), cert. denied sub nom. 
Klein v. United states, 430 U.S. 933 (1977); United states v. Alexander, 526 
F.2d 161 (8th cir. 1975); united states v. Skeens, 494 F.2d 1050 (D.C.Cir. 
1974); state v. Miller, 202 Conn. 463 (1987); Smith v. united states, 389 
A.2d 1356 (D.C.), cert. denied, 439 U.S. 1048 1978); state v. Antone, 615 
P.2d 101 (Haw. 1980); state v. catanese, 368 So.2d 975 (La. 1979); Guesfeird 
v. state, 300 Md.. 653 (1984); People v. Baroara, 400 Mich. 352 (1977); state 
v. Perry, 142 N.W.2d 573 (Minn. 1966); Harrison v. state, 307 So.2d 557 
(Miss. 1975); state v. Pusch, 77 N.D. 860 (1950); state v. LaForest, 106 
N.H. 159 (1965); People v. Shedrick, 66 N.Y.1d 1015 (1985); state v. Dery, 
545 A.2d 1014 (R.I. 1988); state v. Pressley, 290 S.C. 251 (1986); state v. 
Muetze, 368 N.W.2d 575 (S.D. 1985); state v. Elliott, 703 S.W.2d 171 
(Tenn.crim.App. 1985); Banda v. state, 727 S.W.2d 679 (Tex.ct.App. 1987); 
Jones v. Corranonwealth, 214 Va. 723 (1974). 

6 Wynn v. state, 423 So.2d 294 (Ala. 1982); state v. Valdez, 91 Ariz. 
274 (1962); state v. Bullock, 263 Ark. 394 (1977); People v. Trujillo, 67 
Cal.App.3d 547 (1977); Davis v. state, 520 So.2d 572 (Fla. 1988); state v. 
Marti, 290 N.W.2d 570 (Iowa 1980); state v. Roach, 223 Kan. 732 (1978); 
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state v. McDavitt, 62 N.J. 36 (1972); COrbett v. state, 94 Nev. 643 (1978); 
state v. Souel, 53 Ohio st.2d 123 (1978); state v. Renfro, 96 Wash.2d 902, 
cert. denied, 459 u.s. 842 (1982). 

LIA<nS, C.J. (dissentinJ). '!he court today rushes headlCDJ into the 
wholesale rejection of a carefully crafted set of niles in this Ccmnonwealth 
governing the admissibility of polygraPl evidence. '!he court errs by givinJ 
not only blirrl, but also superficial, adherence to the rule enunciated in 
me v. united states, 293 F. 1013 (D.C.Cir. 1923). Even assumin:J the 
validity of that rule, the court misapplies it in the case at banj. I would 
adhere to the extensive analysis of polygraPl evidence set forth by the 
court in Commonwealth v. Vitello, 376 Mass. 426 (1978). '!herefore, I dis­
sent. 

'!he .EtY§ rule has been oft-quoted an:} rarely justified in Massachusetts 
opinions. It is seductively sirrple to require "general acceptance" before 
admittinJ novel expert scientific testinDny. One must question a rule which 
bars from the fact firrler othenlise reliable probative evidence sirrple 
because the "relevant scientific c:::anmuni.ty" has not yet adequately digested 
an:} approved of its foun::lation. See Giarmelli, '!he Admissibility of Novel 
Scientific Evidence: me v. United states, a Half-century later, 80 COlum­
bia law Review 1197, 1223 & n.202 (1980). In my view, the courts, anned 
with the traditional tools of basic evidentiary principles, are well­
equipped to harrlle admissibility questions without totally abdicatinJ their 
judgment to scientific experts. 

'!he .EtY§ test has been rourrlly criticized by several canunentators, 1 
an:} rejected by several courts. 2 In addition to its inherently conservative 
nature, the difficulty in applyinJ the .EtY§ test has led to a malleable 
stan:lard. which glosses over crucial considerations. Who exact! y comprises 
the "relevant scientific community" to which the court defers? As this very 
case demonstrates, the answer to this question may detennine the outcome of 
the inquiry. What must be shown in order for an appellate court to firrl 
general acceptance? When must a court apply the .EtY§ test? '!he opinion of 
the court leaves these questions unanswered. ''When a witness testifies that 
he saw the deferrlant throw a rock. at the victim, the inferences to be drawn 
from this testinDny involves a rn.nnber of principles of Plysics, but few 
courts would apply the .EtY§ test." 22 C.A. Wright & K. W. Graham, Federal 
Practice an:} Procedure, sec. 5168, at 87 n.10 (1978). 

In Commonwealth v. Vitello, 376 Mass. 426 (1978), while declininJ to 
overrule the .EtY§ stan:lard., this court identified a rn.nnber of evidentiary 
an:} policy considerations which animated our decision to allOW' polygraph 
evidence to be admitted for limited purposes in limited circumstances. We 
took into aCCOl.U1t the probative value of the evidence, the potential for 
confusion or prejudice to the jUlY, intrusion into the jUlY function, an:} 

the consumption of time an:} use of trial resources. '!he vitello analysis 
more honestly an:} effectively addresses the policy considerations involved 
in making the admissibility detennination than does the slavish application 
of the .EtY§ test. 
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Even if we assmne that the ~ test has sane intrinsic value, the 
court misapplies the test today in order to reach its desire result. First, 
the court iItproperly has excluded a knowledgeable group of experts fran its 
"relevant scientific c:c:mnunity." The court should have taken into account 
the views of lX>lygraph examiners in det:erm:inirxJ whether the lX>lygraIil has 
been generally acx::epted. See united states v. Piccinonna, 885 F.2d 166, 
170-171 (11th cir. 1989); united states v. Zeiger, 350 F.SUpp. 685, 689 
(D.D.C.), rev'd per curiam, 475 F.2d 1280 (D.C.Cir. 1972); United states v. 
DeBetham, 348 F.SUpp. 1377, 1388 (S.D. Cal.) , aff'd per curiam, 470 F.2d 
1367 (9th cir. 1972), cert. denied, 412 u.S. 907 (1973). There now exists 
an American Polygraph Association which has developed detailed starrlards for 
their members to follow. Sevilla, PolygraOO 1984: Behin:l the Closed Door 
of Admissibility, 16 U.W.L.A.L. Review 5, 19 (1984). As Judge Fay, speaking 
for the Eleventh Circuit, wrote just a few m:>nths ago, "[s]ince the ~ 
decision, tremerrlous advances have been made in lX>lygraIil instrumentation 
am technique. Better equipment is being used by m:>re adequately trained 
lX>lygraIil administrators. FUrther, lX>lygraIil tests are used extensively by 
government agencies. Field investigative agencies am law enforcement 
agencies use the lX>lygraIil." Piccinonna, ~ at 169-170. In the present 
case, by avoiding mention of the widespread acceptance of the lX>lygraIil, the 
court artificially limits its inquiry. 

In Massachusetts, "the requirement of the ~ nlle of general accept­
ability is satisfied ..• if the principle is generally accepted by those who 
would be expected to be familiar with its use." Cormnonwealth v. Lykus, 367 
Mass. 191, 203 (1975), S.C., ante 135 (1989). The professional examiner, 
rather than the laborato:ry examiner, is generally given m:>re credit by this 
court. 367 Mass. at 202. The"~ stan::3ard does not require unanimity of 
view, only general acceptance; a degree of scientific divergence of view is 
inevitable." Id. at 204 n.6. '!his court has "give[n] greater weight to 
those experts who have had direct am empirical experience in the field." 
Id. The court should give significant weight to the judgment of experienced 
lX>lygraIil analysts, but it ignores this evidence c::arpletely. 3 

It is misleading for the court to claim nearly un.ani1oous judicial 
support for its holding. As the court's review of the nation's jurisdic­
tions reveals, rnnnerous courts have allowed lX>lygraIil evidence in va:rying 
circumstances, ranging from admissibility as a matter of right to admissibil­
ity pursuant to a stipulation. 4 At least one other court has allowed 
lX>lygraIil evidence for the limited purpose set forth in vitello: for 
purposes of iItpeachment or corroboration in a criminal case. See United 
states v. Piccinonna, 885 F.2d 166, 174 (11th cir. 1989). 

In Commonwealth v. Vitello, ~, we stnIck a careful balance in our 
decision to allow lX>lygraIil evidence for limited purposes umer limited 
circumstances. the court "did not think it wise to bar the polygraIil cc:m­
pletely fran the judicial arena." Id. at 453. I continue to adhere to that 
decision. With proper oversight am the appropriate use of judicial discre­
tion by trial judges, the lX>lygraIil can seJ:Ve as an effective tool in the 
tnrth-seeking process. I regret that the court has failed to recognize the 
wisdom of its prior decisions. I dissent. 

Notes: 
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1 See, e.g., Black, A Unified '!heozy of Scientific Evidence, 56 Fordham 
law Review 595, 627-641 (1988); Note, '!he Use of Hypnosis in criminal Tri­
als, 21 Ipyola L.A.L. Review, 635, 660-664 (1988). McCo:nnick, Scientific 
Evidence: Defining a New Approach to Admissibility, 67 Iowa law Review 879, 
915-916 (1982); Giannelli, ~ at 1204-1231; Tarlow, Admissibility of 
Polygraph Evidence in 1975: An Aid in Detenn:inl.nJ Credibility in a Perjm:y­
Plagued System, 26 Hasting law Journal 917, 923 & n.38 (1975); Boyce, Judi­
cial Recognition of Scientific Evidence in criminal cases, 8 utah law Re­
view. 313 (1964); stron:J, Questions Affectin:J the Admissibility of Scientif­
ic Evidence, 1970 U. Illinois L.F. 1, 2-4; McCo:nnick, Evidence section 203, 
at 491 (2d ed. 1972). 

2 See United states v. P?wning, 753 F.2d 1224 (3d cir. 1985); united 
states v. Williams, 583 F.2d 1194 (2d cir. 1978), cert. denied, 439 U.S. 
1117 (1979); United states v. Baller, 519 F.2d 463 (4th cir.), cert. denied, 
423 U.S. 1019 (1975); Whalen v. state, 434 A.2d 1346 (Del. 1980); state v. 
Hall, 297 N.W.2d 80 (Iowa 1980); state v. catanese, 368 So.2d 975 (la. 
1979); state v. Williams, 388 A.2d 500 (Me. 1978); state v. Williams, 4 Ohio 
St.3d 53 (1983); state v. Kersting, 50 Or.App. 461 (1981); Rrillips ex reI. 
utah Dep't. of Social Services v. Jackson, 615 P.2d 1228 (utah 1980); CUllin 
v. State, 565 P.2d 445 (wyo. 1977). 

3 In this case, the expert for the CctmtDnwealth, Dr. leonard Saxe, is 
"not specially trained or experienced in perfo:nnin:J polygraph exams," ac­
cording to the motion of the judge. On the other harrl, the motion judge 
foum that Dr. David Raskin, one of the defense experts, "is skilled in the 
operation of the polygraph ••. [am] has perfonned over 700 exams am does 
training for the United states Secret Service am others." '!he other ex­
pert, William IaParl, has administered more than 15,000 polygraph tests am 
has been called on to testify as an expert by the office of the district 
attorney for the Northern District. '!he court should have taken these facts 
into account in its general acceptance analysis. 

4 '!he court's review of other jurisdictions' treatInent of polygraph 
evidence places undue enphasis on the existence or nonexistence of stipula­
tions. In criminal cases, the primal:y purpose of the stipulation is to 
assure that the defendant's constitutional rights have been preserved, as 
opposed to guaranteein:J "fairness" to the prosecution. '!he waiver procedure 
established in Conunonwealth v. A. Juvenile, 365 Mass. 421 (1974), am elabo­
rated on in Conunonwealth v. Vitello, ~, sel:Ves essentially the same 
ftmction as a stipulation: it ensures that a deferrlant is aware of the 
risks of agreein:J to submit to a polygraph test, am allows the admission of 
polygraph evidence only on consent of the deferrlant. '!his consideration 
severely urxlercuts the court's claim that there is a "nearly unaniIoous 
judicial consensus ••• that polygraphic evidence, at least in the absence of 
a pretest stipulation, ought not be admitted as evidence in a criminal trial 
for any purpose" (emphasis added). Ante at 

(case submitted by James A. Johnson, Jr. am Dennis J. Peloquin.) 
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Bennett v. City of Grand Prairie, TeXas, 83 F.2d 400 (5th cir. 1989) 

Persons who had been arrested pursuant to an arrest warrant which was 
based in part on polygraph results brought action against irrlividual offi­
cers arrl cities in the united states District Court for the Northent Dis­
trict of TeXas, which dismissed the suit. '!hey a~ed. 

'!he united states Court of Appeals, Fifth Circuit, considered the fact 
that the magistrate used polygrap:t results alorY;J with other evidence in 
detenni.nin:J that probable cause existed for issuance of an arrest warrant. 
'!he Court said that a magistrate, who possesses legal expertise, is unlikely 
to be intimidated by claims of scientific authority into assigni.n;J inappro­
priate evidentiary value to a polygraph report, or rely excessively on it. 
Moreover, a magistrate may detennine probable cause from evidence that is 
inadmissible at trial, even hearsay evidence. Polygraph examinations, said 
the Court, "by most accounts correctly detect tnIth or deception 80 to 90 
percent of the time." '!he Court concluded that "absent an abuse of discre­
tion, a magistrate may consider these result ... when detenni.nin:J whether 
probably cause exists to issue an arrest warrant. 

Also at issue was plaintiff's claim that her polygraph test was incon­
clusive. '!he Court thought otheJ:Wise, nothirY;J the examiner stated she 
deceptively answered three critical questions, arrl emphasized that she was 
not tnIthful. '!he district cow:t's dismissal of the suit was affinned. 

It is heartening to note that the Court cited in its footnotes articles 
on polygraph validity arrl reliability from sources outside the legal litera­
ture. 

Note: In Japan, from April to July, 1973, polygraph results from cases of 
the Japanese National Police were used as the basis for arrest warrants in 
12.7% of the polygraph cases, or 181 or 1,429 cases. See Akihiro SUzuki 
(1975). Field polygraph examination corrlition arrl analysis of its effective 
procedures. Reoorts of the National Institute of Police Science, 28, 15-22. 
[text in Japanese] See also People v. lara, 12 Cal.3d 903, 117 Cal.Rptr. 
549, 528 P.2d 365 (1974) arrl Herlong v. state, 223 S.E.2d 672 (Ga. 1976). 
[Editor] 

(case submitted by APA Member Charles "Pete" Pedersen.) 

United states v. Ippez, 885 F.2d 1428 (9th cir. 1989) 

One of the defemants was convicted of escape arrl the other defemant 
was convicted of crimes associated with helpirY;J the escape, arrl they ap­
pealed. 

'!he district cow:t did not abuse its discretion in limitirY;J the 
cross-examination of a witness, said the Ninth circuit. Here, the defense 
atto:rney was tryirY;J to discredit the witness arrl to get him to admit he was 
upset when he heard that another person, whose testilnony was contrary to 
his, had taken arrl passed a polygraph test. Prosecution objected arrl the 
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district court judge refused to allow further inquil:y into the polygraIit 
issue. 

'!he Ninth circuit Court of Appeals held to its previous rule that, 
absent a stipulation, polygraIit evidence is inadmissible. BrI::Mn v. prrcy, 
783 F.2d 1389 (9th cir. 1986). Here, there was no error by the court. 

Affinned. 

Brandon v. state, 300 Ark. 32, 776 S.W.2d 345 (1989) 

state petitioned for revocation of susperrled sentence for burglary when 
the defen:lant was charged with another burglary. '!he circuit court revoked 
the suspension of sentence and he appealed. 

Just before the revocation the defen:lant asked for a chance to take a 
polygraph examination. '!he judge denied the request. 

'!he SUpreme Court of Arkansas said the judge did not err, because the 
state would not stipulate that the results would be admitted into evidence, 
a prerequisite to admission of the results as evidence. Hayes v. state, 298 
Ark. 356, 767 S.W.2d 525 (1989). 

McFadden v. state, 540 So.2d 844 (Fla.App. 3 Dist. 1989) 

Defen:lant was corwicted of receiving unlawful compensation by a public 
official and he appealed [bribery]. 

Prior to trial defendant IroVed to suppress his statement which included 
a discussion with a detective about a polygraph test in which the defendant 
said he would think about it. At trial, in the opening statement to the 
jury, defense counsel said the defen:lant said he would take the test, and 
the state objected, then IroVing for a mistrial which the defense resisted. 
'!he mistrial was granted and the defense then IroVed to dismiss the cause 
upon double jeopardy grounds. 

'!he District Court of Appeals of Florida, 'Ihird District, observed that 
mere mention of polygraph results is grounds for a mistrial, although not 
every reference to the polygraph need be so. '!he Court said that the de­
fense statement, although in error, was not so bad as to ruin the entire 
trial, and a curative instruction would have sufficed. '!he cause was re­
marrled to the trial court with directions to discharge the defendant. 

lands v. state, Ga.App. No. 77626, 99 FCDR 238, Nov. 22, 1988 

Defen:lant was corwicted of child nolesting an:i he appealed. 

At trial, a police officer was asked what the deferX3ant said when he 
asked him if he thought the child was lying. '!he police officer said that 
the defendant responded that she mayor may not be lying. In actuality, the 
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officer asked for his reaction to the fact that the child victim had passed 
the polygraIil test am whether he thought the child was lyinJ; but at trial 
the first part of the officer's question was deleted. Deferdant claimed on 
appeal that his response should have been inadmissible because it was elic­
ited in the course of discussinJ the victim's polygraIil results. 

'!he Georgia Court of Appeals observed that nothinJ was said at trial 
about the polygraIil test, am the officer was asked only what the deferdant 
said in response to beinJ asked if he felt the child was lyinJ about the 
alleged m::>lestation. since the testiIOOny in the case did not concern a 
polygraIil test or test results, it was admissible. 

(case submitted by APA Member Ron Evans.) 

Pearson v. state, 543 N.E.2d 1141 (Ind.App. 1 Dist. 1989) 

'!he defendant was convicted of rape, burglazy am battery, am he 
appealed for post conviction relief. 

'!he appellate court held that the defendant was not denied effective 
assistance of counsel because his atto:rney submitted at trial a five-page 
police report on the incident at issue to rebut one fact, but in another 
place the report made reference to the fact that Pearson had refused to take 
a polygraIil examination. Defendant said the reference should have been 
deleted. '!he court agreed the item was inadmissible, but his atto:rney 
submitted it, am that did not aIOOUnt to ineffective assistance of counsel, 
as the court failed to see how Pearson's defense was banned. 

Gasadav. state, 544 N.E.2d 189 (Ind.App. 1 Dist. 1989) 

Deferdant was convicted of two CO\.ll1ts of attempted child m::>lestinJ, am 
he appealed. 

'!he defendant claimed the trial court erred in admittinJ polygraIil 
evidence,over his objection. In the stipulation which was in writinJ am 
signed by the defendant am the prosecutinJ atto:rney, he waived his right to 
counsel. After his conviction, defendant claimed he could not waive his 
constitutional right to counsel. However, the appellate court ruled that 
the right to counsel did not attach because he was not yet irrlicted or 
arrested. '!he court said the results of the polygraIil test were c:::OITpetent 
evidence because of a proper stipulation between the deferdant am the 
prosecutinJ atto:rney. 

Reversed am remarxled for other reasons. 

Smith v. state, 547 N.E.2d 817 (Ind. 1989) 

'!he defendant was convicted of felony murder am the death sentence was 
inp:>sed; am he appealed. 
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'!here was considerable ccxrmant at trial about a witnesses' unchaller¥Jed 
claim that he took a pol~ test that said he was telling the tnIth. '!he 
SUprema Court of Irrliana observed that absent a stilXllation, pol~ 
evidence is inadmissible in Inliana. Counsel knew of the pol~ test am 
failed to ask for motion in limine, failed to abject to the testilrony am 
nove for a mistrial when it was admitted, am abject again when it was men­
tioned by the prosecution. 

Reversed arrl remarrled for a new trial because defense counsel's errors 
in penalty arrl guilty phases aroc>UI1ted to ineffective counsel. 

state v. Green, 781 P.2d 678 (Kan. 1989) 

Deferrlant was convicted of first-degree murder am related offenses, 
am he appealed. 

A witness testified that he overl1eard a conversation (relevant to the 
trial) arrl said that he first mentioned it to the police during a polygraph 
examination he took as an applicant with the wichita Police Department, arrl 
that he gave the infonnation as a reason for his failure to pass the test. 
However, on cross-examination he admitted he overl1eard the conversation 
after he took his test, am the state used this discrepancy to ilrpeach his 
testilrony. 

'!he SUprema Court of Kansas said the state did not overstep the re­
strictions on mentioning the polygraph. '!he SUprema Court said the trial 
court did not err in pennitting the cross-examination or in denying the 
notion for a mistrial. 

Affinned in part, arrl reversed in part for other reasons. 

state v. Hannnon, 781 P.2d 1063 (Kan. 1989) 

Deferrlant was convicted of two COllllts of rape arrl he appealed. 

Deferrlant said the trial court erred in denying a motion for a mistrial 
when he, the deferrlant, mentioned a pol~ test he took. He claimed the 
prosecutor irrluced the statement. 

'!he SUprema Court of Kansas said the trial court did not abuse its 
discretion in denying the mistrial. Here, without mentioning the polygraph, 
state was asking about statements deferrlant made during a polygraph test, to 
ilrpeach his testilrony. '!he state did not ask about or mention the test. 

Affinned. 

state v. Fenney, 448 N.W.2d 54 (Minn. 1989) 

Deferrlant was convicted of first arrl secord. degree murder, am he 
appealed. 
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Reference was made to polygrciIil testing in the cxmtext of laying a 
fOllI'rlation for opinion testmny as to Fenney's reaction to being accused of 
nrurder. 

'!he SUpreme Court of Minnesota said that both the polygraIil am demean­
or testmny were wrorgfully admitted. However, the court said that urrler 
the facts of this case the error was not reversible error. 

Affinned. 

state v. McPherson, 771 P.2d 120 (Mont. 1989) 

'!he defendant was convicted of four counts of sexual assault against 
children am he appealed. 

'!he District Court, in imposing sentence, considered two mental health 
evaluations which referred to a polygraIil test administered to the defen­
dant. 

'!he SUpreme Court of Montana said ''We have lorg abhorred the use of lie 
detector evidence am have consistently held it inadmissible." state v . 
Bashor (1980) 188 Mont. 397, 614 P.2d 470. '!he Court said that the testiltx>­
ny of an examiner is often the determinative factor, which deprives the 
defendant of the connnon-sense collective judgment of his peers. 

However, in this case, the polygraph issue was brought up in sentenc­
ing. '!he court must consider a presentence report when imposing sentence, 
am in doing so there will be a wide variety of infonnation that is not 
admissible at trial. In McPherson, defendant submitted three mental health 
evaluations am two of them referred to a polygraph examination of the 
defendant. '!he SUpreme Court of Montana said the trial judge was free to 
consider the mental health evaluations, but was not required to do so. '!he 
court could have refused to consider the polygraph reports in sentencing, as 
happened in state v. TUrley (1974), 164 Mont. 231, 521, P.2d 690. '!he 
SUpreme Court said they continue to hold that polygraph evidence is inadmis­
sible at trial, but in this case, the defendant invited the error am cannot 
now complain that it was in the record. 

Affinned. 

state v. Pitts, 562 A.2d 1320 (N.J. 1989) 

Defendant was convicted of two counts of nrurder am several other 
offenses, am was sentenced to death. He appealed. 

One of his appeals related to the trial court ruling that a forensic 
psychiatrist who examined the defendant while the defendant was urrler the 
influence of a bart>iturate (sodium amytal) would not be pennitted to give 
expert testmny in the guilt phase of the trial that was based on factual 
conclusions derived from the defendant's statements during the <hugged 
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state. However, Dr. Robert Sadoff's opinion would be admissible if based on 
hypothetical facts consistent with evidence in the record. 

I)rring the penalty phase the defense again sought to present Dr • 
Sadoff's expert test:ircony to support the existence of mitigating factors. 
'!he same ruling was made. 

'!he SUpreme Court of New Jersey cited Romano v. I<ilr'aoolman. 474 A.2d 1, 
96 N.J. 66 (1984) which supp::>rts the "general acceptance in the scientific 
ccmmmity" rule. In this case three experts agreed there were scientifical­
lyacceptable uses of test:ircony irrluced by sodium amytal, but the tests were 
not reliable for the purpose of ascertaining the truth. '!he state SUpreme 
Court was in full agreement with the trial court's ruling that precluded Dr. 
Sadoff from using the drug irrluced interview to provide expert opinion on 
the defendant's state of mirrl. '!he court noted this was consistent with 
their earlier opinion on sodium amytal results to prove tru.th, state v. 
Leviy, 36 N.J. 266, 176 A.2d 465 (1961) and state v. Sinnott, 24 N.J. 421, 
132 A.2d 298. 

Affinned in part, reversed in part for other reasons. 

state v. Reyes, 237 N.J. SUper. 250, 567 A.2d 287 (1989) 

Defendant was convicted of aggravated assault and possession of a knife 
for an unlawful purpose, and he appealed. 

Defendant claimed that the trial court erred in allowing a state poly­
graph examiner to testify about the results of his polygraph examination 
[which was followed by a confession]. Defendant, before he was charged, and 
before he retained counsel, signed a stipulation agreeing to the test and 
the subsequent admission at trial of the test:ircony of the examiner, subject 
to cross-examination. '!he stipulation was fully explained and the agreement 
met the requirements of prior case law, state v. McDavitt, 62 N.J. 36 
(1972) . Defendant claimed the stipulation should have been void because he 
signed the stipulation without benefit of counsel. 

'!he SUperior Court of New Jersey, Appellate Division, took note of the 
appeal but said that the defendant's right to counsel did not attach until 
the initiation of adversary judicial crilninal proceedings against him. In 
this case it meant that there was no right to counsel until Reyes was 
charged. '!he stipulation and confession was before he was charged. Also, 
he had waived counsel following Miranda warnings. Actually he was in custo­
dy for his arrest for an unrelated charge, but the court said that did not 
apply to the case before them. '!he appellate court also noted that the 
defendant had intelligently and knowingly entered into the stipulation, well 
established by the trial court. 

'!he conviction was affinned. J. D'Armunzio, concurring, said he had 
reservations regarding the enforceability at trial of an \.U1CO\.lllSeled poly­
graph stipulation. He thought there was a considerable difference in giving 
to police a statement which may be entered into evidence, prior to charging, 
and entering into an agreement about the admissibility of evidence. 
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HCMeVer, because of the ovenvhellni.ng evidence of the defenjant' s guilt, he 
did not want to att:eInpt to resolve the issue in this case. 

state v. Harper, 47 Ohio App.3rd 109, 547 N.E.2d 395 (1988) 

'!he deferx3ant pleaded guilty when he was denied a plea of no contest. 

'!he appellate court said it was not error to deny the deferx3ant's 
request for a continuance to obtain a polygraph examination. '!he deferx3ant 
said that a polygraph test would prove that he am the victim were part of a 
theft rin;J which stole from the store. HCMeVer, the prosecutor saw no 
reason to agree to the test, per state v. Souel, 53 Ohio 2d 123, 372 N.E.2d 
1318 (1978). 

'!he refusal of the defense of no contest was an abuse of discretion am 
warranted reversal am remarrl for a new trial. 

* * * * * * 
'lID NEW lAWS rn ~ FURIHER LIMIT roLYGRAm TESTS AND EXAMINERS 

A. B. 712 REIATING 'IO EMPIDYMENI' PRACI'ICES 

An Act relatin;J to employment practices; prohibitin;J certain employers 
from requirin;J an employee or a prospective employee to submit to a lie 
detector test; prohibitin;J an employer from taking any adverse employment 
action based upon the results of a lie detector test or the refusal or an 
employee to take a lie detector test; authorizin;J the use of polygraphic 
examinations under certain circumstances; providin;J penalties; am providin;J 
other matters properly relatin;J thereto. 

'!HE POOPIE OF '!HE STATE OF~, REPRESENI'ED rn SENATE AND ASSEMBLY, 
00 ENAcr AS FOLI.CMS: 

Section 1. Cllapter 613 of NRS is hereby all'lenied by adding thereto the 
provisions set forth as sections 2 to 9 , inclusive, of this act. 

Sec. 2. As used in sections 2 to 9, inclusive, of this act, unless the 
context otherwise requires: 

1. "E:nployer" includes any person actin;J directly or .irrlirectl.y in the 
interest of an employer in relation to an employee or prospective employee. 

2. "Lie detector" means a polygraph, voice stress analyzer, psycholog­
ical stress evaluator or any other similar device, whether mechanical or 
electrical, that is used, or the results of which are used, for the purpose 
of rerx:lerin;J a diagnostic opinion regardin;J the honesty or dishonesty of an 
inti vidual. 

3. "Polygraph" means an instrument that: 
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(a) visually, pennanently ani simultaneously recx:>rds 
cardiovascular activity, :respiratory activity ani charges in skin resis­
tance; ani 

(b) Is used, or the results of which are used, for the purpose of 
ren::lerin:J a diagnostic opinion regarding the veracity of any statement made 
by the person examined. 

4. "Polygraphic examination: Means a test administered with a p::>ly­
graIil· 

Sec. 3. Except as othenTise provided in section 9 of this act, it is unlaw­
ful for any employer in this state to: 

1. Directly or i.rrlirectly, require, request, suggest or cause any 
employee or prospective employee to take or submit to any lie detector test; 

2. Use, accept, refer to or inquire concerning the results of any lie 
detector test of any employee or prospective employee; 

3. Discharge, discipline, discriminate against in any manner or deny 
employment or prarotion to, or threaten to take any such action against any 
employee or prospective employee; 

(a) Who refuses, declines or fails to take or submit to any lie 
detector test; or 

(b) On the basis of the results of any lie detector test; or 

4. Discharge, discipline, discriminate against in any manner, deny 
employment or promotion to or threaten to take any such action against any 
employee or prospective employee who has: 

(a) Filed any complaint or instituted or caused to be instituted 
any legal proceeding pursuant to sections 2 to 9, inclusive, of this act; 

(b) Testified or many testify in any legal proceeding instituted 
pursuant to sections 2 to 9, inclusive, of this act; or 

(c) Exercised his rights, or has exercised on behalf of another 
person the rights afforded him pursuant to sections 2 to 9, inclusive, of 
this act. 

Sec. 4. 1. '!he labor commissioner: 

(a) May adopt any regulations necessary or appropriate to carry 
out the provisions of sections 2 to 9, inclusive, of this act; ani 

(b) Shall prepare ani distribute to employers in this state, a 
notice settin:J forth a summary of the provisions of sections 2 to 9, inclu­
sive, of this act. 
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2. Each employer shall post am maintain the notice in a conspicuous 
location at the place of employment where notices to employees am appli­
cants for employment are customarily posted am read. 

Sec. 5. L. '!he labor carmnissioner may, after notice am an opportunity for 
a hearing, iIrpose a civil penalty of not IIDre than $9,000 for each violation 
of any provision of sections 2 to 9, inclusive, of this act. In detennining 
the amount of any penalty, the labor conunissioner shall consider the previ­
ous record of the person carmnitting the violation in tenns of compliance 
with sections 2 to 9, inclusive, of this act, am the gravity of the viola­
tion. '!he civil penalty imposed by this subsection is in addition to any 
other penal ties provided pursuant to sections 2 to 9 , inclusive, of this 
act. 

2. '!he labor conunissioner may bring an action pursuant to this section 
to restrain violations of sections 2 to 9, inclusive, of this act. A court 
of competent jurisdiction may issue, without born, a temporary or permanent 
restraining order or injunction to require compliance with sections 2 to 9, 
inclusive, of this act, including any legal or equitable relief incident 
thereto as many be appropriate, such as employment of a prospective employ­
ee, reinstatement or promotion of an employee am the payment of lost wages 
am benefits. 

Sec. 6. 1. An employer who violates the provisions of the sections 2 to 9, 
inclusive, of this act, is liable to the employee or prospective employee 
affected by the violation. '!he employer is liable for any legal or equita­
ble relief as may be appropriate, including employment of a prospective 
employee, reinstatement of an employee am the payment of lost wages am 
benefits. 

2. An action to recover the liability pursuant to subsection 1 may be 
maintained against the employer by an employee or prospective employee: 

(a) For or on behalf of the employee or prospective employee; am 

(b) On behalf of other employees or prospective employees similar­
ly situated. 

An action must not be connnenced pursuant to this section IIDre than 3 years 
after the date of the alleged violation. 

3. In any action brought pursuant to this section, the court, in its 
discretion, may allow the prevailing party reasonable costs, including 
attorney's fees. 

Sec. 7. Unless stipulated in a written settlement agreement signed by all 
parties to a perrling action or compliant filed pursuant to sections 2 to 9, 
inclusive, of this act, any waiver of the rights am procedures provided by 
sections 2 to 9, inclusive, of this act is against public policy am is 
void. 

Sec. 8. '!he provisions of sections 2 to 9, inclusive, of this act, do not 
apply to this state or any political sulxlivision of this state. 
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Sec. 9. 1. Except as otherwise provided in subsection 2, the following are 
exempt from the provisions of sections 2 to 8, inclusive, of this act: 

(a) Any employer who requests an employee to submit to a polygraphic 
examination if: 

(1) '!he examination is administered in connection with an ongoing 
investigation involving economic loss or injw:y to the employer's business, 
including theft, embezzlement, misappropriation or an act of unlawful irrlus­
trial espionage or sabotage; 

(2) '!he employee had access to the property that is the subject of 
the investigation; 

(3) '!he employer has a reasonable suspicion that the employee was 
involved in the incident or activity urxier investigation; and 

(4) '!he employer provides to the employee, before the examination, 
a written statement that: 

(I) Sets forth with particularity the specific incident or 
activity being investigation; 

(II) Is signed by the employer or an agent of the employer; 

(III) Is retained by the employer for at least 3 years; and 

(IV) Contains an identification of the specific economic loss 
or IDJW:Y to the business, a statement in::licating that the employee had 
access to the property and a statement describing the basis of the employ­
er's reasonable suspicion that the employee was involved in the incident. 

(b) '!he use of polygraphic examinations on prospective employees who 
would be employed to protect: 

(1) Facilities, materials or operations having a significant 
impact on the health or safety of this state or any political subdivision of 
this state; or 

(2) CUrrency, negotiable securities, precious CCIIlUOOdities or 
instnnnents or proprietary information, 

requested by the potential employer whose primary business is to provide 
arm:>red car personnel, personnel engaged in the design, installation and 
maintenance of security alann systems or other security personnel. 

(c) '!he use of a polygraphic examination by any employer authorized to 
manufacture, distribute or dispense a controlled substance if: 

(1) '!he examination is administered to a prospective employee who 
would have direct access to the manufacture, storage, distribution or sale 
of any controlled substance; or 
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(2) '!he examination is administered to a current employee in 
cormection with an ongoing irwestigation of miscorxluct irwol ving a con­
trolled substance manufactured, distributed or dispensed by the employer if 
the employee had access to the property that is the subject of the irwesti­
gation. 

2. '!he exemptions provided in subsection 1 are awlicable only if: 

(a) '!he 1X>1ygraphic examination is administered by a person who 
holds a valid license as a 1X>1ygraphic examiner or intern or is qualified as 
a 1X>1ygraphic examiner am is exempt from the requirement of licensing 
pursuant to the provisions of chapter 648 of NRS; am 

(b) '!he results of a 1X>1ygraphic examination or the refusal to 
take a 1X>1ygraphic examination is not used as the sole basis upon which an 
adverse employment action is taken against an employee or prospective em­
ployee. 

A.B. 53 REIATING 'ID WAIVERS OF roLYGRAFH EXAMINER'S LIABILITY 

An Act relating to 1X>1ygraphic examinations; prohibiting the use of 
waivers to limit a 1X>1ygraphic examiner's liability; am providing other 
matters properly relating thereto. 

'!HE PIDPIE OF '!HE STATE OF NEVAJl2\, REPRESENTED IN SENATE AND ASSEMBLY, 
00 ENAcr AS FOLI..CMS: 

Section 1. Cllapter 648 of NRS is hereby amerrled by adding thereto a 
new section to read as follows: 

A person shall not request any person examined to sign a waiver limit­
ing the liability of the examiner or intern. Arry such waiver is void. 

NEW ~ lAW ~ AN OFFICER 'ID TAKE TEST IF a:MPIAINANl' PASSES A TEST 

A.B. 796 REIATING 'ID RIGHI'S OF PEACE OFFICERS 

An Act relating to peace officers; exparrli.ng the group of persons 
defined as "peace officers" for the purposes of certain rights of employees; 
revises provisions regarding the requirement that a peace officer submit to 
a 1X>1ygraph examination urxier certain circumstances; am providing other 
matters properly relating thereto. 

'!HE PIDPIE OF '!HE srATE OF ~, REPRESENTED IN SENATE, AND ASSEMBLY, 
00 ENAcr AS FOI.J.CMS: 

Section 1. NRS 289.010 is hereby amerned to read as follows: 

289.010 As used in this chapter, unless the contest otherwise requires: 

1. "Peace officer" means: 
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(a) Sheriffs of counties am of metropolitan police depart:nents am 
their deputies; 

(b) Personnel of the Nevada highway patrol; [am] 

(c) Marshals am policemen of cities am towns [ .] 

(d) '!he bailiff of the supreme court am bailiffs of the district 
courts, justices; courts am nu.micipal courts; 

(e) Constables am their deputies; am 

(f) Arrj other officer or employee of state or local government upon 
whom some or all of the powers of a peace officer are conferred by specific 
statute. 

2. "Punitive action" means any action which may lead to dismissal, deroc>­
tion, suspension, reduction in salary, written reprimarrl or transfer of a 
peace officer for purposes of punishment. 

Sec. 2. NRS 289.070 is hereby amen:ied to read as follows: 

289.080 1. An investigation of a peace officer may be corrlucted in re­
sponse to an allegation that an officer has engaged in activities which 
could result in punitive action. 

2. If a person who makes such an allegation against an officer submits to a 
polygraphic examination am the results of that examination indicate that 
the person examined is telling the truth about the purported activities, the 
officer against whom the allegation is made nrust submit to a polygraphic 
examination concerning such activities. 

3. If a polygraphic examination is given to an officer pursuant to this 
section, a sa.md or video recording nrust be made of the examination, the 
preliminary inter:view am the post-examination inter:view. Before the opin­
ion of the examiner regarding the officer's veracity may be considered in a 
disciplinary action, all records, documents am recordings resulting frcm 
the examination nrust be made available for review by one or llDre examiners 
licensed or qualified to be licensed in this state who are acceptable to the 
law enforcement agency am the officer. If the opinion of the reviewing 
examiners does not agree with the initial examiner's opinion, the officer 
nrust be allowed to be reexamined by an examiner of his choice who is li­
censed or qualified to be licensed in this state. 

4. '!he opinion of the examiner regarding the officer's veracity may not be 
considered in a disciplinary action unless the examination was corrlucted in 
a manner which complies with the provisions of chapter 648 of NRS. In any 
event, the law enforcement agency shall not use the examiner's opinion 
regarding the veracity of the officer as the sole basis for disciplinary 
action against the officer. 

5. If the officer refuses to submit to a polygraphic examination required 
by this section: 
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(a) A law enforcement agency may take disciplinary action against that 
officer; am 

(b) An investigator may make a notation of the refusal in his report. 

[ 4. ] 6. Evidence of any refusal by a peace officer to sul:mi.t to a 
polygraphic examination required by this section is admissible if introduced 
by any governrnental body or agency in this state at any subsequent hearing, 
trial or other judicial or administrative proceeding. 

* * * * * * 

ABSTRACI'S 

Interrogation 

"Influences of an Interviewer's Behaviors in Child Sexual Abuse Investiga­
tions." Kathleen M. Quinn,M.D.; SUe White, fh.D.; am Gail Santilli, 
M.S.S.A. Bulletin of the American Academy of Psychiatry law 17 (1) (1989) : 
45-52. 

'!he content of an investigatory interview is one of several factors 
which may influence the data in the course of a sexual abuse investigation. 
'!his article fcx::uses on the i.rcpact of an interviewer's behaviors upon the 
infonnation presented by the alleged victim. Behavioral aspects of the 
interview which may influence the child's infonnation include inappropriate 
interactional patterns, emotional reactions of the interviewer, arD/or 
changes in continuity of specific behaviors. Reconunendations are made to 
assist investigators in avoiding these interviewing pitfalls am, thereby, 
minimizing contamination of the child's data. [author abstract] 

Gisli H. Gudjonsson (1989). Corrpliance in an Interrogative situation: A 
New Scale. Personality am Individual Differences [Great Britain], 10 (5) , 
535-540. 

'!he paper describes the development of a compliance questionnaire by 
the author which compliments his original scale, the "Gudjonsson SUggest­
ibility Scale." In Britain, the scale stimulated a considerable arrDUIlt of 
research am resulted in the development of a theoretical m::x:lel of suggest­
ibility in police interrogation. '!he new questionnaire consists of 20 
true-false statements which have particular application to interrogative 
situations involving retracted confession statements. '!he report in:ticates 
satisfactory internal consistency am test-retest reliability am data which 
support the construct validity of the questionnaire. 

'!his second work by Gudjonsson may be Irore resistant to self-report 
bias am possible faking than the earlier compliance questionnaire. Foren­
sic psychologists will find this scale particularly useful. 
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(a) A law enforcement agency may take disciplinary action against that 
officer; am 

(b) An investigator may make a notation of the refusal in his report. 

[4. ]6. Evidence of any refusal by a peace officer to sutmit to a 
polygraphic examination required by this section is admissible if introduced 
by any goverrnnental body or agency in this state at any subsequent hearing, 
trial or other judicial or administrative proceeding. 

* * * * * * 

ABSTRACI'S 

Interrogation 

"Influences of an Interviewer's Behaviors in Child Sexual Abuse Investiga­
tions." Kathleen M. Quinn,M.D.; SUe White, fh.D.; am Gail Santilli, 
M.S.S.A. Bulletin of the American Academy of Psychiatry law 17 (1) (1989) : 
45-52. 

'!he content of an investigatory interview is one of several factors 
which may influence the data in the course of a sexual abuse investigation. 
'!his article fcx::uses on the i.rcpact of an interviewer's behaviors upon the 
infonnation presented by the alleged victim. Behavioral aspects of the 
interview which may influence the child's infonnation include inappropriate 
interactional patterns, emotional reactions of the interviewer, arD/or 
changes in continuity of specific behaviors. Reconunendations are made to 
assist investigators in avoiding these interviewing pitfalls am, thereby, 
minimizing contamination of the child's data. [author abstract] 

Gisli H. Gudjonsson (1989). Corrpliance in an Interrogative situation: A 
New Scale. Personality am Individual Differences [Great Britain], 10 (5) , 
535-540. 

'!he paper describes the development of a compliance questionnaire by 
the author which compliments his original scale, the "Gudjonsson SUggest­
ibility Scale." In Britain, the scale stimulated a considerable arrDUIlt of 
research am resulted in the development of a theoretical m::x:lel of suggest­
ibility in police interrogation. '!he new questionnaire consists of 20 
true-false statements which have particular application to interrogative 
situations involving retracted confession statements. '!he report in:ticates 
satisfactory internal consistency am test-retest reliability am data which 
support the construct validity of the questionnaire. 

'!his second work by Gudjonsson may be Irore resistant to self-report 
bias am possible faking than the earlier compliance questionnaire. Foren­
sic psychologists will find this scale particularly useful. 
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For reprints of the article am m::>re infonnation on the questionnaires, 
write to Dr. Gisli H. Gudjonsson, Department of Psychology, Institute of 
Psychiatry, De Crespigny Park, Denmark Hill, Lomon SES BAF, Englam. 

CUlture am Lying 

Leonard Bloom (1980). Lying am CUlture: A West-African case Study. 
Journal of Psychological Anthropology, 2(2), 175-184. 

TIle relationship between lying am cultural factors is examined in a 
case study of a West-African male. Focus is on the psychological 
consequences of poverty am the errphasis on status am power as they con­
tribute to the use of fantastic elaboration as an ego protective device. In 
Western patients, conpulsive, fantastic elaboration is usually regarded as a 
synptom of psychopathology, in::licati ve of the patient's tenuous awareness of 
the bourrlaIy between reality am unreality. TIle phantasizing of this young 
Nigerian man, is thought not to be unique, but rather his defense mechanism 
against anomie, those of his society; am the in::lividual psychopathology is 
supported by a collective collusion in accepting the phantasy as real. It 
is suggested that compulsive elaboration may sometimes be rooted in an 
interaction of personal psychodynamics am cultural factors. 

Nozwerbal Detection of Deception 

Bella M. DePaulo am Roger L. pfeifer (1986). On-the-job Experience am 
skill at Detecting Deception. Journal of Applied Social Psychology, 16(3), 
249-267. 

'!he value of experience in detecting deception from verbal am vocal 
cues examined by giving nozwerbal detection tasks to three groups of sub­
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* * * * * * 
'!HE READING CDRNER 

By 

Janet Kay Pumphrey 

OUr readers have found that it is necessary to keep up-to-date on other 
organizations, scientific, political am sociological aspects of the detec­
tion of deception field. To assist in this need, "TIle Reading CoD1er" has 
been developed to provide citations of current pallI>hlets, books, am 
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articles. we welcx::me reader participation in this seJ::Vice. Please serxi 
full citations to APA, "'!he Readi.n;J Corner", P.O. Box 1061, Severna Park, 
Marylam 21146. 

'!his issue's source: PAIS IIJLI..El'IN (1989). SUbject heading: Lie 
Detectors • 

.A1.bum, Michael J. "PolygrapJs: New Developnents on the Regulatory 
Scene." Emplqyrrent Relations Today, 15: 295-300 winter '88/'89. 

Coil, Jarres I., III. "'!he PolygraIil Protection Act Becanes law." 
Emplqyrrent Relations Today, 15: 181-190 Autumn '88. 

Johnson, Peter C. "Bannin:J the Truth-Firrler in Enploynent: '!he Em­
ployee PolygraIil Protection Act of 1988." Missouri law Review, 54: 155-174 
winter '89. 

Nowlin, William A. am Robert Barbato. "'!he Truth About Lie Detectors: 
Do Lie Detectors Do More Hann '!han Good?" 
18-21 SUmmer '88. 

Business am Society Review, p. 

Sant'Angelo, Alan A. "Enforcin;J New Jersey's Workplace Lie Detector 
law." Criminal Justice Quarterly, ,2: 295-307 SUmmer '88. 

* * * * * * 

Special Notice to APA Members am '!heir Clients: the Employee Polygraph 
Protection Act: A Manual for Polygraph Examiners am Employers by F. Lee 
Bailey, Roger E. Zuckennan am Kermeth R. Pierce is bein;J offered to APA 
Members am their Clients for a special price of $10.00 postpaid. '!his 
price is good until June 1, 1990. Serxi your dleek am mailing instructions 
to: 

AIrerican PolygraIil Association Publications 
P.o. Box 1061 
Severna Park, Marylam 21146 

* * * * * * 

'!he APA Reference SeJ:vice has a supply of Truth am Science. A Bibliocr­
!:9,phy, 2m edition by Nonnan Ansley, frank Ho:rvath, am Gordon Barlam. 
'!his reference voltnne contains aver 3,000 bibliograIilic citations whidl are 
cross-references by subject am journal title irrlaxes. Special price as 
follows: 

$5.00 postpaid in U. S. am canada 
$10.00 u.S. funds postpaid all others 

Serxi your dleek to: AIrerican PolygraIil Association Publications, P. o. 
Box 1061, Severna Park, Marylam 21146. 
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