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ACCURACY OF INDIVIDUAT, PARAMETERS
IN FIEID POLYGRAPH STUDIES

By
Michael H. Capps

Research in the field use of polygraph testing has been limited over
the past several years and has not yet given us the mmber of in-depth
studies one would hope. Researchers have varied in their approach to ascer-
tain the wvalidity of polygraph tests as a whole. Since the authors of
studies establish the initial premise they intend to investigate, much of
the data reported was aimed at answering the gquestions set forth in that
premise. Insight into information needed for analysis was not always avail-
able. This report, however, looked at 22 studies that addressed the validi-
ty of one or more of the components utilized in field polygraph testing.
Although other studies were available, deleted from this report were those
which locked at one coamponent on one chart only, or one criterion which is
not representative of techniques used in the field today.

The subjects in these field studies ranged in mumber from ten to 122.
They included examinations analyzed by the original examiner and blind chart
reviews. Evaluations were conducted by rank order, global analysis, ROC,
and numerical evaluation. A myriad of control question techniques were
studied in this report along with relevant/irrelevant and peak of tension
testing. Most studies did not contain information on false positives or
false negatives, however all did provide percentages of validity based on
the component(s) evaluated in the study. The reports included inconclusive
rates in many instances. Wwhile some provided percentages of correct deci-
sions for both deceptive and non—deceptive, others did not. Although incon-
clusive rates were provided, the validity percentages excluded inconclusive
determinations. The table on the following pages demonstrates a collection
of variables previously mentioned in field polygraph studies, on the
accuracy of individual parameters.

Discussion

The information reflected in the matrix is not all encompassing but is
used in assessing the accuracy of the individual components and therefore
the overall validity of the polygraph. All available polygraph field re-
search studies were reviewed specifically for information relating to the
accuracy of individual parameters. Although the chart does not contain all
details for component accuracy, the studies contained herein addressed the
contributions of the individual component(s) within the respective studies.

The author is Chairman of the Board of the American Polygraph Associa-
tion and a contributor of prior articles in this journal.[ed.] For copies
of this article write to the APA Reference Service, P.0O. Box 1061, Severna
Park, MD 21146.
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Individual Parameters

ACCURACY OF INDIVIDUAL PARAMETERS IN FIELD POLYGRAPH STUDIES

Barland & Raskin

{1974) 75 %

Sen- [shai (1962) 100

Bowling (1978) &7 58

Elaad (1988) 65 44 %0 10 70 49 % 13
Elaad (nd) 5 98 1
Elasd (198%) 80 77 a3 T 8 70
(numeric)

Elaad (1985)

(globaly
Elaad (1938) 70 56 95 80 47 94
Elaad (nd) 9z B7 100 3% 79 90 62 47

(experienced examiners)

Elaad {nd) 8 81 96 53 80 B¢ M 4%
{inexperienced examiners)

Franz (1989}
Frang (1989)

Guertin & Wilhelm L
(1954) {BEW meter)

Jayne {1950)

Jayne (1990} 14 [

Matte & Reuss

(1989) (quadri-zome only}
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{1985) (second chart only)

Ryan (1989} 7 1 3a S4
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winter (193&) 96 0 9% 0
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Michael H. Capps

ACCURACY OF INDIVIDUAL PARAMETERS IN FIEID POLYGRAPH STUDIES

Type Review Type % Overall Accuracy Overal i False False Number
Blind Orig Study ALL Guilty N/Guilty %_INC Pos X Heg % Subjects

val, 100 26 27
X Val. 10
X 100 100
X val 75 69 84 17 16 kY 72
X 81 1 %8
X val 77 77 7 12 12 &0
X val., a3 77 90 5 12 60
X Val a0 13 12 2B 40
X val. 85 B2 4l 34 5 10 100
X Val, 84 75 93 44 4 1 100
X val. ?¢ 100 97 16 2 0 100
val. &9 92 86 0 14 a 100
X val .&Rel. 94 34
X Val.&Rel. 92 93 bl 7 9 [ 100
X Val.&Rel. 83 88 a7 & 13 9 100
X X val, & 100 (blind examiner) 5 122

Rel. 100 (original examirer) 5
X val. 96 95 95 [ 5 [ &0
X 46 k!l 40
X vat 89 85 93 0 2 15 30
X val. 77 30
X val. 98 0 0 25
X 39 5 20 95
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Individual Parameters

A mumber of facts of interest can be concluded from the information
derived from this review. Overall accuracy of the respiration was 81%, skin
resistance 81%, and cardiovascular 76%. Although variation in component
validity was not statistically significant, variation between deceptive and
non—deceptive results was significant. Respiration yielded an accuracy of
71% for deceptlve subjects but 93% for non-deceptive. The difference was
not as great in skin resistance with the accuracy of 74% for deceptive
subjects and 82% for non~deceptive subjects. The scores for cardio
differed only slightly from skin resistance with deceptive subject accura-
cy at 72% and nondeceptive at 82%. It is important to note that the accura-
cy in each component for non-deceptive subjects was greater than accuracy
for deceptive subjects. Inconclusive rates among components yielded virtu-
ally no difference at 31% for respiration, 32% for skin resistance, and 34%
for cardiovascular, however only six of the 21 studies reported inconclusive
rates for individual parameters.

One study (Davidson 1978) on the cardio activity monitor rendered
results of an overall accuracy of 88% with 90% correct for deceptive sub-
jects and 86% correct for non-deceptive. This study was not included on the
table since the cardio activity monitor measures peripheral blood flow,
which is not widely used in field testing.

Two studies, one by Franz, the other by Jayne, locked at coamputer
evaluation of polygraph charts. Although both studies utilized the camputer
in the evaluation process, two conpletely different approaches were taken.

Franz developed computer programs that analyzed and quantitated the
physiological reactions produced by the electrodermal, cardiovascular, and
respiratory components recorded during field polygraph examinations. The
evaluations of this quantitative information were used to devise a mathemat-
ical equation, based on the discriminant functions of each component, that
would correctly classify most accurately the subjects as being deceptive or
non—deceptive. The contribution of each component in making the overall
determination was also evaluated. The computer evaluation from the discrim-
inant score equation resulted in an overall correct classification rate of
89%. Perhaps more meaningful was that the relative contribution of each
camponent based on this study was determined to be thoracic pneumograph
16.3%, abdominal pneumograph 13.7%, GSR 66.5%, and cardiovascular 3.4%.

Jayne’s approach involved computer analyzation of examiner measurements
of subjects’ autonomic arousal. Calmlations were made based on the great-
est measurement within each component on each test being used as the sub-
jects’ response potential for that component on that test. Each measurement
of physiological chart data for the control and relevant questions were
subsequently compared to the response potential and the percent of potential
was calculated. After this percentage was established, the arithmetic
difference between the two was determined. If the greater difference was in
favor of the control question a ’+’ designation was assigned; if in favor of
the relevant a ‘-’ designation was assigned. When the final score for each
subject was calculated the two respiration channels were averaged and added
to the total GSR and cardiovascular measurements. Cut-off levels for making
a determination as to truth or deception were established through analysis
of a frequency distribution of scores where there appeared to be a natural
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break between truthful and deceptive results. This method produced an
overall correct classification rate of 83%. Jayne found that increasing or
decreasing the weight given to different components within the evaluation
failed to affect the accuracy of the quantitative evaluations.

Since the Franz and Jayne studies described above involved computer
analysis, those portions of their research were not reported in the overall
accuracy and conponent accuracy reported earlier in this discussion.
Additionally, Elaad (1985) was counted but once since the glcbal and numeric
studies involved the same data. Guertin and Wilhelm, although included in
the table, were not reported in the overall statistics since the instrumen-—
tation used for recording the electrodermal activity was a B and W meter
rather than a permanent chart recording as used in other field polygraph
studies.

The information obtained as a result of this study was enlightening in
terms of assessing the validity of individual physioclogical parameters and
thus the overall polygraph results. BAs stated earlier, little informaticn
was provided for inconclusive rates for individual parameters, although
sufficient data was included on overall inconclusive rates. An overall
inconclusive rate of 16% allowed a high degree of utility for the field

pelygraph examinations in this study.

* % % Kk * %k
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NUMERTCAY., EVATIJATTON:
SEVEN PCINT SCALE +/- 6 AND POSSIBLE ALTERNATTIVES

A DISCUSSION

By

Sgt. M. van Herk

Introduction

The Polygraph Training Unit of the Canadian Police College commenced
training polygraph examiners in 1979. The Canadian Police College polygraph
technique was modelled after the United States Department of defense poly-
graph training program. The Department of Defense techniques were found to
be most compatible to the Canadian ways of conducting polygraph examina-
tions. The Department of Defense school taught techniques conducive to
Canadian law enforcement practices and needs.

The Canadian Police College polygraph techniques alseo adopted the
United States Department of National Defense criteria for chart interpreta-
tion and mumerical evaluation. This technicue was based on a scoring system
initially developed by Mr. C. Backster. Mr. Backster labelled each nuueri-
cal value as follows:

0 = No reaction/Equal reaction

+/-1 = I1ean towards truth or deception

+/-2 = Truth or deception

+/=3 = Upgrade to double truth/Double deception

The Canadian Police College polygraph technique applies the same principles
during the interpretation and numerical evaluation process.

Previously printed in the Newsletter of the Canadian Association of
Police Polygraphists, (1990) 7(3) 28-37. Reprinted with the kind permission
of the author and the Canadian Association of Police Polygraphists. The
author is head of the Polygraph Training Unit of the Canadian Police Col-
lege, a member of the Canadian Association of Police Polygraphists and a
member of the American Polygraph Association. [ed.)
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Numerical Evaluation

The verbiage is simplified as follows:

0 = Equal reaction/No difference
+/-1 = Slight difference/Noticeable difference
+/=2 = Distinct difference/Strong difference

Distinct reaction vs. Relatively nothing

+/-3 Dramatic difference/Reaction vs. nothing

The numerical evaluations are derived from a variety of possibilities
resulting from different criteria being applied. The criteria is not at
issue and thus will not be commented on.

A numerical value of 0 to +/-3 is attached to each zone. A positive
score is assigned if the reaction to the control question is greater and a
negative score is assigned if the reaction to the relevant question is
greater. One chart consists of three zones, each polygraph examination
consists of three charts, consequently, a total of nine zones are numerical-
1y evaluated. The rules of numerical evaluaticn are empirically based.

The Canadian Police Ceollege polygraph technique utilizes a seven point
scale to determine truth or deception when evaluating each zone. The scale
ranges from +3 to -3 in accordance with physiological reactions that are
recorded on the charts. The mmerical values of each zone are totalled to
determine a final score. The final score will determine the examiner’s
decision. In 1978 Drs. Gordon Barland, David C. Raskin, and John A.
Podlesny published a research paper entitled, "Validity and Reliability of
Detection of Deception." In this paper, subsequent to a study project, it
was reported that the range of 0 to +/-6 when making the final decision was
ultimm for the inconclusive range. Therefore, any total score of +/-6 ard
above indicated truth or deception. Any score from 0 to +/-5 fell into the
inconclusive area. These fiqures were adopted and are still applied today
by the examiners trained at the Canadian Police College.

when the varicus interpretation rules and numerical value criteria are
applied the process can become subjective. The chart interpretation and
numerical evaluation process is completed as the last step of the examina-
tion prior to the post test phase Up to this point a lengthy period of
time has expired and the examiner has built a solid relatlonshlp with the
examinee. The pretest will have influenced the examiner samewhat as the
interpretation and numerical evaluation process takes place. When the
numerical values are related to the reactions, as interpreted by the examin-
er, the procedure is considered a semi-objective exercise.

Obijective

To discuss if mumerical evaluation can be made more objective by reduc-
ing the seven point mmerical evaluation scale to a three point scale and

not sacrifice accuracy.
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Methodology

The assistance of Canadian Police College certified field polygraph
examiners was seclicited. They were asked to provide mumerical evaluation
sheets resultant from verified polygraph examinations. A verified examina-
tion being one from which the results were verified through the court pro-
cess, confessions, and/or further investigations., The mmerical evaluations
had to be based on the examiners’ use of the seven point scoring system
taught at the Canadian Police College.

As a result, one hundred and fifty three numerical evaluation sheets
were received from ten different Royal Canadian Mounted Police polygraph
sections.

Also solicited were two hundred numerical evaluation sheets from the
Canadian Police College certified polygraph examiner Fredericton, N.B.,
Police Department. These mumerical evaluations were representative of
polygraph results/decisions spaced over a two-year period.

All numerical evaluaticns were checked for mathematical accuracy and
the decisions, based on the seven point scale with the +/-6 cut off, were
recorded in their respective categories of truthful, inconclusive, or decep-
tive. A breakdown of the totals is shown below in Figqures 1 and 2. These
totals formed the basis of subsequent calculations and comparisons.

It is interesting to note that the results, between the Royal Canadian
Mounted Police and Fredericton are divided up rather differently. The total
truthful and deceptive decisions are reversed. I believe the reason is that
the Royal Canadian Mounted Police evaluation results were all verified.

The most common and easiest way to verify charts is through confession,
consequently most charts received from the Royal Canadian Mounted Police
examiners fell into the deceptive category. The Fredericton selection is a
cross-section of all evaluation results, consequently the totals are expec-—
tantly different.

The mmerical evaluation sheets were rescored. Numerical scores of
+/-2 or +/-3 were replaced with +/-1 values. Therefore, reducing the seven
point scale to a three point scale.

The adjusted totals, still using the +/-6 cut off, were recorded in the
appropriate categories of truthful, inconclusive, or deceptive. The charts,
Figures 3 and 4, display the adjusted totals in comparison to the previous
totals of the seven point scale.

With reference to Figure 3, the followirng charnges are noteworthy:

Number of deceptive decisions to inconclusive 11%

Number of truthful decisions te inconclusive 2%

As a result of this change no inconclusive results moved into the deceptive

or truthful categories.
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Numerical Evaluation

It is noted that the Fredericton statistics calculate differently.
Number of deceptive decisions to inconclusive 8%
Number of truthful decisions to inconclusive 10%

The movement of truthful and deceptive into the inconclusive category ap-
pears to be consistent.

In this calculation there was one inconclusive result at +5 that became
a truthful decision at +6. Of the 8% deceptive that became inconclusive,
over half were originally verified deceptive. Of the truthful decisions
that became inconclusive, 20% were verified truthful.

The decision categories were adjusted to reflect the three point scale
with cut offs at +/-4. Therefore, the categories were defined as follows:

Trathful = +4 arnd higher
Deceptive = -4 and higher (lower)
Inconclusive = 0 to +/-3 (inconclusive)

The Royal Canadian Mounted Police results are shown on the graph,
Figure 5, as they campare to the two previocus calculations.

The inconclusive category dropped dramatically and is again comparable
to the original resultsasmnblmttedbytheexam1nersusmthesevenpomt
scale with cut offs of +/-6. The truthful decisions have increased, in
camparison to the original evaluations, as much as the deceptive decusmns
have decreased. No original inconclusive decisions resulted in either
truthful or deceptive decisions as a result of this adjustment.

The Fredericton statistics also appear to stabilize in comparison to
the original evaluations. The truthful category is almost identical (1%
difference). The deceptive category has increased by 5% and the inconclu-
sive category has decreased by 4%. No original inconclusive decisions
became truthful or deceptive during this process.

The decision categories were again adjusted as before, only this time
to reflect the three point scale with +/-5 as the cut off.

Figure 7 displays the Royal Canadian Mounted Police figures as they
relate to all previocus calculations. The inconclusive rate is decreased to
4% below the original evaluations using the seven point scale with the cut
off at +/-6. The truthful category again increased slightly to 8% above the
original evaluations. The deceptive category also increased, however, still
remains 4% below the original evaluations. Ne original inconclusive deci-
sions became truthful or deceptive.

The Fredericton inconclusive rate continued to decline drastically to
13% below the original evaluations using the seven point scale with the +/-6
cut off. The truthful category increased to 4% over the original
73
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evaluations and the deceptive category increased by 9% over the original
evaluations. No original inconclusive decisions changed to truthful or
deceptive.

Conclusion

Throughout this exercise no original truthful decisions changed to
deceptive and no deceptive decisions changed to truthful.

In addressing the issue as to whether the three point scale is more
effective/cbjective than the seven point scale, the following cbservations
are offered.

1. The three point scale +/-6 cut off

Not effective. The inconclusive rate doubles and too many charts on
which verified decisions were correctly rendered would have fallen into the
inconclusive (no decision) category. This is supported by both, Royal
Canadian Mounted Police and Fredericton statistics. This option should
receive no further consideration.

2. The three point scale +/-5 cut off

The statistics overall did not drastically change in comparison to the
original evaluations, however, both Royal Canadian Mounted Police ard
Fredericton decreased noticeably in the inconclusive area. 1In view of the
fact that the inconclusive rarge is a safety mechanism for police examiners,
this low inconclusive rate is edging on danger and a higher probability of
error. This option compared favourably, however, would necessitate close
monitoring.

3. The three point scale +/-4 cut off

This option compares most favourably with the original seven point
scale evaluations., In the Fredericton case the inconclusive rate dropped,
the truthful remained virtually the same and the deceptives increased by 5%.
For the Royal Canadian Mounted Police the inconclusive rate remained virtu-
ally the same, the truthful increased by 7%, and the deceptive decreased by
6%. Even though there are some differences in the truthful and deceptive
values when comparing the Royal Canadian Mounted Police and Fredericton
statistics.

The main focus during this project was the possible fluctuating results
of the inconclusive range. The inconclusive range of the three point scale
with the +/-4 cut off conpares favourably to the original evaluations.
Overall the three point scale with the +/-4 cut off compares favourably with
the original seven point scale using the +/-6 cut off.

By reducing the scale the examiners obviously are forced to be more
objective. The numerical values would range only from zero for no differ-
ence to +/-1 for a difference, regardless of size. This simple reduction in
examiner options makes the process more objective.

74

Polygraph 1991, 20(2)



Numerical Evaluation

The pneumograph recordings and cardiograph can easily be evaluated as
to their differences, however, the galvanograph recording is presently
evaluated arnd scored according to ratio. Same considerations will have to
be established as to exactly what will constitute a difference in reactions.

In view of the similarities when comparing the 3 point scale using the
+/-4 cut off with the present 7 point scale using the +/-6 cut off, I be-
lieve the option of the three point scale with a +/~4 cut off is worthy of
consideration and perhaps more detailed study.
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SCIENTIFIC EVIDENCE IN COURTS-MARTIAT:
FROM THE GENERAL ACCEPTANCE STANDARD TO THE RELEVANCY APPROACH

by
Major Michael N. Schmitt and Captain Steven A. Hatfield

I. Intreduction

In courts-martial today, the use of a wide variety of scientific evi-
dence has become routine. Counsel for either side may offer fingerprint or
blood type evidence to indicate identity. Trial counsel use chemical analy-
sis of blood or urine to prove recent drug use or intoxication.l Behavioral
analysis of victims is Eresented routinely as evidence of rape trauma or
battered child syndrome. Truthfulness, or the lack thereof, theoretically
can be demonstrated by polygraph examinations.3

The use of other newer types of scientific evidence someday may become
just as routine.4 Apparently, scientists can now prove identity to nearly a
mathematical certainty using DNA analysis.® The use of radicimmncassay
analysis of hair suggests that drug usage can be detected for months, even
years, after ingestion.® As science advances, ever more creative means of
producing evidence undoubtedly will be developed.

In recent years the standard for the admissibility of scientific evi-
dence in courts-martial has undergone significant change. This change can
be described as the replacement of the general acceptance standard with the
relevarcy approach. The purpose of this article is to examine the develop—
ment and acceptance of the relevancy approach in the federal and military
courts, analyze its meaning, and attempt to provide a working model for its
application in courts-martial. However, before turning to that approach, an
wrderstanding of its predecessor, the general acceptance standard, is neces-
sary. The underlying rationale for the general acceptance theory remains a
consideration under the relevancy approach.

Major Michael N. Schmitt is in the U.S. Air Force Judge Advocate Gener-
al’s Corp. Currently a Graduate Fellow at Yale law School. Formerly as-
signed as an Assistant Professor of Iaw, U.S. Air Force Academy, 1988-1990,
B.A., Southwest Texas State University, 1978; M.A., Scuthwest Texas State
University, 1983; J.D., University of Texas, 1984.

Captain Steven A. Hatfield is in the U.S. Air Force Judge Advocate
General’s Corps. Currently assianed to the U.S. Air Force Academy as an
Assistant Professor of Law. Formerly assigned as Area Defense Counsel,
Sembach Air Base, Federal Republic of Germany, 1987-1989. B.S., Miami
University, 1981; J.D., University of Idaho, 1983.

Article reprinted with permission from 130 Military Tegal Review
(1990), 135-169.
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II. The General Acceptance Test

Since 1923, the admissibility of novel scientific evidence in federal,
state, and military courts has been governed almost exclusively by the rule
articulated in Frye v. United States.? In that case, the Federal District
Court for the District of Columbia considered the admissibility of evidence
derived from a crude forerunner of the polygraph. Whereas the modern poly-
graph measures several different physiological responses of the subject
being tested, the device under scrutiny in Frye was a "monograph," which
measured only blood pressure., Finding the test to be a novel scientific
technique, the cowrt enunciated a standard of admissibility in a brief,
two-page opinion that would provide a basic framework for the analysis of
scientific evidence in the courts of the United States for the next sixty
years. That standard was announced as follows:

Just when a scientific principle or discovery crosses the
line between the experimental and demonstrable stages is difficult
to define. Scomewhere in the twilight zone, the evidential force
of the principle must be recogmnized and while the courts will go a
long way in admitting expert testimony deduced from a well recog-
nized scientific principle or discovery, the thing from which the
deduction is made must be sufficiently established to have gained
general acceptance in the particular field to which it belongs.8

The court then held that the evidence in question was inadmissible
because the "lie detector" that was employed had "not yet gained such stand-
ing and scientific recognition among physiological and psychological author-
ities." The Frye court did not cite authority for the general acceptance
standard, nor did the court set forth a rationale for it. Despite that
fact, it was accepted initially without question. Only years later, when
the stardard was questioned, did courts begin to defend its application in
any comprehensive manner.l0® Several arguments in support of general accep—
tance were offered repeatedly. the most common basis for the test was the
need to ensure the reliability of evidence upon which a jury based its
decision. The issue of reliability was, and still is, seen as especially
important in the area of scientific evidence. Although the judge or Jjury
may have some imnate ability to evaluate the testimony of lay witnesses,
they probably do not have commensurate ability with regard to the complexi-
ties of science. This relative inability to assess critically scientific
evidence is compounded by a concern that science in the twentieth century,
albeit ever more in rehensible to the layman, has taken on an aura of
"mystic infallibility."ll

Thus, the primary reason for requiring general acceptance by experts in
the particular field to which the evidence belongs is to address the poten-
tial for confusion in the fact of seemingly infallible scientific evidence
and to provide a method for determining its reliability. Wwhat the general
acceptance starndard does 1s supplant judges and lay juries with a "scientif-
ic jury" when issues of scientific reliability arise.l2 This approach is
premised on the view that scientists are best able to assess science.
Assuming the particular evidence passes muster in the scientific commnity,
the fact finder need only determine the appropriate weight to give the
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evidence.1l3 Weight issues fall within the natural purview of the fact
finder because they center on concepts as credibility, and they de ——as
do most factual matters--on the effectiveness of litigators. Thus, asking
jurors to handle such issues is consistent with all the other tasks the
judicial system demands of them. Additional justifications for the Frye
test include ensuring the existence of a '"“reserve determination in a partic-
ular case"14 and promoting "uniformity of decision."15

The Frye standard received almost universal acceptance, although appli-
cation of the standard is not without problems. For instance, same scien-
tific evidence cannot be ascribed conveniently to a particular field of
study to determine acceptance because the evidence may be the product of an
interdisclipinary approach. Must such evidence be accepted generally by all
scientific fields that contributed to its existence?19

Perhaps an even more troubling issue raised by the general acceptance
approach is whether it is the principle or the technique employed in_ the
creation of the scientific evidence that must be accepted generally.l? a
review of the Frve decision reveals that the court was concerned almost
exclusively with the principle involved. Specifically, it found no general-
ly accepted nexus between variations in blood pressure and deception.l8 1In
subsequent years, however, many courts deviated from the precise holding in
Frye and required general acceptance of the technique employing the princi-
ple.19 Other controversies arising as a result of the failure of the Frye
court to provide a comprehensive analytical framework include the definition
of the term "acceptance,"20 how narrowly or broadly the relevant field from
which general acceptance is sought is to be defined,2l what is necessary to
qualify as an expert,?2 and how general acceptance is to be proven.23

ITI. Frye Reconsidered

As previously noted, Frye was accepted initially without question. As
time passed, however, the general acceptance stardard came under greater
scrutiny. In part, this was attributable to the increasingly important role
that scientific evidence assumed in recent years.24 As the raw number of
cases involving such evidence grew, it was inevitable that pitfalls in the
standard would become more apparent. Nevertheless, despite a trend towards
rejecting the seeming "mystic infallibility" of Frye itself, the general
acceptance stardard remains the standard of admissibility in a majority of
jurisdictions.2>

An opportunity to reassess the standard presented itself in the guise
of the Federal Rules of Evidence,26¢ signed by President Ford on Jamary 2,
1975. Specifically, Federal Rule of Evidence 702 (Testimony by Experts)Z2’/
was to open the door to a new approach. Though the general acceptance
standard had been dogma for fifty-two years, inclusion of the standard or
any clearly analogous counterpart was conspicuous by its absence. Indeed,
despite the established position of Frye as the lead case in the area of
novel scientific evidence, it was not mentioned at all in the analysis of
the rule.28 To compound this lack of guidance, the Advisory Committee’s
Notes did not address the issue of whether the general acceptance standard
survived promulgation of the rules.22 The significance of these omissions
would soon become apparent to scholars and practitioners alike. Was the
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standard so0 acoepted as to be assumed part ard parcel of Federal Rule cof
Evidence 702,30 or did the omission indicate that the judicial standard set
forth had been overruled legislatively?3l The foundation was laid for a
schism in evidentiary law that continues today.

In light of the theoretical and practical problems that had plagued the
general acceptance standard, a mumber of jurisdictions chose to reject it in
favor of a less demanding approach.32 That approach has come to be known as
the "relevancy test." In essence, the test does away with the treatment of
novel scientific evidence as a separate evidential category by treating it
in much the same fashion as other expert testimony.33 Therefore, the emer-
gence of the relevancy standard marked a retreat to the pre-Frye era of
admissibility. Relevancy was a return to basics——arquable, a return to
fact-finding to the fact finder.34 Core evidentiary concepts such as proba-
tive value, prejudicial effect, and reliability3> would now serve to shape
the admissibility inquiry.3® This is not to suggest that these concepts
played no rovle in the general acceptance analysis. However, they were now
to emerge from the background to supplant the nonlegalistic inquiries of the
nscientific jury."37

United States v. Downing38 would quickly become the lead case cited by
relevancy advocates. The fact pattern of Downing is fascinating. At issue
in this fraud case was whether the defendant was a con man who had called
himself "Reverend Claymore." Twelve eyewitnesses testified that the defen—
dant and Reverend Claymore were one and the same. The defense called an
expert witness on the unreliability of eyewitness testimony. Relying on the
"helpfulness" standard of Federal Rule of Evidence 702,39 the Third Circuit
refused to permit the defense expert to take the stand.

A review of Downing indicates that the court was primed to reject Frye
by relying on the text of the Federal Rules. As the Downing court recog-
nized, the eight years since the promulgation of those rules had witnessed a
plethora of suggestions on how novel scientific evidence should be treated.
Among the possible approaches circulating at the time were the following:
reasonable scientific acceptance;40 a preponderance standard for criminal
deferdants with a beyond a reasonable doubt standard for prosecutors;4l
established and recognized accuracy and reliability:;42 and a relevan-
cy/prejudice approach that shifts the incquiry to weight once relevancy is
established.43 Rather than adopting one of the new approaches that had
become the focus of attention, however, the court chose to fashion its own
analysis of the rules.44 This is not to suggest that the court rejected the
various altematives out of hand. Instead, it noted the underlying consid-
erations of those approaches and then locked to the Federal Rules of Evi-
dence for resolution of the dispute. Indeed, even the Frye standard played
some role in the court’s new approach.

For the Third Circuit, the derivation of an appropriate standard neces-
sarily was rooted in the broadness of the relevancy rules--Federal Rules of
Evidence 401-403. Under the rules, essentially all evidence is admissible
unless it is irrelevant, unduly prejudicial, or otherwise specifically
excluded.4> By contrast, evidence evaluated using the Frye standard could
be excluded even if it was both relevant and not prejudicial. This would
occur in situations in which the scientific community had not vet passed
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collective judgement on the process imvolved. Reduced to basics, the two
approaches represent an inherent conflict between the search for truth and
the goal of fairness in our legal system. If the goal is truth, then evi-
dence having any bearing on the fact in issue should be admissible, so long
as it is not so unreliable as to grossly mislead the fact finders. The
broadness of the relevancy rules clearly fosters this goal. Justice is
safequarded through litigation as to the appropriate weight to be given the
evidence. On the other hand, the Frve approach searches for fairness.
Using the Frye approach, courts are willing to sacrifice evidence that might
be dispositive so as to preclude any possibility that unfair--i.e., scien-
tifically unreliable—-evidence might come before the fact finders. The
safeguard is to be found in science, not law. As a result, the scientific
jury takes center stage, and litigation focuses on admissibility. Thus, a
natural conflict exists between the central premise of the relevancy rules
and that of Frye.46

Interestingly, the court could have avoided the apparent conflict
between relevancy and Frye simply by holding that, given the failure of the
Federal Rule of Evidence drafters to '"overrule" specifically the general
acceptance standard, Federal Rule of Evidence 702 incorporated Frye.
Again, this would have been inconsistent with the broad nature of Federal
Rules of Evidence 401-403. However, the drafters arguably contemplated this
inconsistency by noting that evidence admissible wxler the relevancy rules
nevertheless may be excluded by the terms of other rules of evidence.47 1In
light of the asserted dargers of "mystic infallibility" posed by novel
scientific evidence, a detour from the principle favoring admissibility
might have been justified. After all, truth is most often the victim of
unfairness. Thus, the brovadness of relevancy logically did not demand the
death of Frve.

Rather than arguing that Frye had been rejected cutright, the Downing
court took a unique approach by concluding that, although the codification
of evidence rules "maz counsel in favor of a reexamination of the general
acceptance s ,"48 Federal Rule of Evidence 702 neither incorporated
nor repudiated Frye. This very unusual analysis was based on the theory
that because the drafters must have been aware that Frve was a Jjudicial
creation, the failure to condemn "such interstitial judicial rule-making"49
in the rules was to be read as a mere invitation to reconsider the stan-
dard.50 1In other words, the Third Circuit was suggestirg that drafters
intended the courts to address the issue in a case-by-—case fashion. The
flaw in this analysis lies in the nature of the drafters’ task. If they had
been in the process of drafting nonbinding rules, deferring decision on
particular issues to the courts of differing jurisdictions might have made
more sense. However, the drafters were developing binding rules for an
integrated system of courts. Nevertheless, the Downing court seemed to be
suggesting that the drafters of the Federal Rules of Evidence were willing
to countenance splits among federal courts in their appreoaches to novel
scientific evidence. If the development of rules of evidence was to be left
to the judiciary, one must wonder why the drafters bothered to take on their
task in the first place. Was piecemeal uniformity satisfactory to them?
Surely, this would represent an unusual method of codification. Arguably,
the Downing court was inviting reconsideration-—not the drafters.
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Nevertheless, given the court’s interpretation of the omissions, the issue
of Frye’s survival entered the realm of judicial policymaking.

With policy concerns now the focus of attention, the court began its
inquiry into the relative merits of maintaining the Frye standard. On the
positive side, Frye provides a methodology by which novel scientific evi-
dence may be assessed; that is, "the scientific jury." Theoretically, this
method would result in like decisions in like cases and therefore serve the
goal of uniformity of Jjudgment. At the same time, general acceptance also
protects criminal deferdants from unreliable evidence presented by the
prosecution to a jury potentially in awe of science.>l

Counterbalancing these advantages are two significant potential dan-
gers. The first is '"vagueness." 2As the couwrt pointed out, the general
acceptance standard is vague because the terms "scientific commnity" and
"general acceptance" are ill-defined.®2 Even if the courts could reach a
consensus as to the composition of the "relevant community" regarding a
particular form of scientific evidence, the lengthy and divisive process of
reaching consensus would be revisited each time a new scientific process was
developed. At the same time, the subjectivity inherent in the temm “general
acceptance" precludes any cuantification of the standard.

The second danger cited by the court is "conservatism." As the court
perceptively pointed out, the standard is conservative in the sense that it
might preclude the admission of probative and reliable evidence.®3 Because
of the lag time between the development of a new type of scientific evidence
and its general acceptance by the scientific commnity, Frye clearly has the
potential of excluding evidence that subsequently is determined to be com-
pletely reliable. Arguably, this is a neutral flaw; that is, one that might
assist the quilty defendant to keep inculpatory evidence out and assist the
govermment to exclude evidence of an exculpatory nature.®? Neutral or not,
however, if trials are forums in which truth is sought, that purpose will be
hindered.®> These two concerns--vagueness and conservatism——led the court
to reject Frye as "an indeperdent controlling standard of admissibility,"96
Instead, general acceptance was viewed as but one of potentially many indi-
cators of reliability.57

In what has become the accepted approach by courts rejecting Frve,
including the military courts, the Third Circuit set forth its method of
determining whether evidence is admissible under Federal Rule of Evidernce
702. The key was the term "helpfulness" in the rule. For the court, an
assessment of whether novel scientific evidence is helpful deperds on three
factors: 1) the soundness and reliakility of the process or technigque used
in generating the evidence; 2) the possibility that admitting the evidence
would overwhelm, confuse, or mislead the jury; and 3) the proffered connec-
tion between the scientific research or test result to be presented, and the
particular disputed factual issues in the case.®

The similarity between this three-tiered query arnd the relevancy rules
leaves one with the impression that the court has done more than reject
Frye. Arguably, the court has defined Federal Rule of Evidence 702 as a
restatement of the relevancy rules. For example, with regard to the first
camponent of the test, would evidence resulting from an unreliable or
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unsound technique or process make a fact in issue more or less probable
under Federal Rule of Evidence 401? Clearly, it would not. One possible
resolution of this quandary is an argument that the question in Federal Rule
of Evidence 401 is not whether the process or technique is unreliable, but
simply whether the result that is generated makes the fact in issue more or
less probable. In cther words, accurate, albeit unreliable, evidence that
makes a fact in issue more or less likely is admissible urder Federal Rule
of Evidence 40l—period (unless outweighed by Federal Rule of Evidence 403
concerns) . Absent Federal Rule of Evidence 702, reliability of the process
or technique then would become only an issue of weight, not admissibility.
If this were the approach taken, Federal Rule of Evidence 702 would have
meaning indeperdent of Federal Rule of Evidence 401. The Downing court
itself, however, defeats this argument by noting that the "logical rele-
vancg; of Federal Rules of Evidence 401-403 does, in fact, invclve reliabil-
ity.

Any mumber of additional examples could be cited in the characteriza-
tion of Federal Rules of Evidence 702 as a relevancy restatement. TFor
example, would not unreliability under Federal Rule of Evidence 702 also
necessarily serve to confuse or to mislead the jury under Federal Rule of
Evidence 403? Similarly, the second component of the Downing helpfulness
test is, arguably, nothing more than Federal Rule of Evidence 403 revisited.
Indeed, the textual similarities would suggest Federal Rule of Evidence 403
served as the model in drafting the decision. Finally, the third component
essentially poses the question of whether the evidence in issue is relevant,
i.e., it is a Federal Rule of Evidence 401 inquiry.

The Third Circuit clearly was sensitive to the possibility that its
interpretation of Federal Rules of Evidence 702 was illogical in light of
the Federal Rules of Evidence 401-403 relevancy standards. It therefore
went to some effort to distinguish the Federal Rule of Evidence 702 require-
ments. The court started by construing the term "helpfulness" (Federal Rule
of Evidence 702 standard) as necessarily implying a cquantum of reliability
"beyond that required to meet a standard of bare logical relevance (Federal
Rule of Evidence 401)."60 Unfortunately, in the absence of quantification
or examples, this clarification does little other than muddy the water.
Indeed, it smacks of meaningless judicial draftsmanship.®l 1In a like man-
ner, the court acknowledged that the Federal Rule of Evidence 702 concern
about confusing, misleading, or overwhelming evidence might mirror Federal
Rule of Evidence 403 to some extent. The court posits evidence, however,
that could meet the Federal Rule of Evidence 702 requirements, but fail
under a balancing test pursuant to Federal Rule of Evidence 403. As an
exarmple, the court suggests that a Federal Rule of Evidence 403 prohibition
on waste of time or confusion of the issues might operate to exclude evi-
dence admissible under Federal Rule of Evidence 702 if additional evidence
of guilt existed.62 fThe problem with this analysis is that the real
question is whether evidence that passed a Federal Rule of Evidence 403
review ever would fail a Federal Rule of Evidence 702 confusing, misleading,
or overvhelming test--not vice versa. If so, that component of the Federal
Rule of Evidence 702 test would have indeperndent meaning. If not, it is
nothing more than a Federal Rule of Evidence 403 retest, Most likely, the
latter is the case, at least for practical purposes.
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whether the Downing court did anything beyond simply rejecting Frye and
requiring that novel scientific evidence meet the basic standards set forth
in Federal Rules of Eviderxe 401 through 403 remains unclear; as a result
the case is intellectually troubling. Nevertheless, the Downing case has
come to represent an approach that increasingly is being adopted by
jurisdictions throughout the United States. On the tenth anmniversary of the
Military Rules of Evidence, we turn to one of those jurisdictions—-the
military justice system.
IV. Evolution of the Military Approach to Novel Scientific Evidence

Despite adoption of the Military Rules of Evidence on 12 March 1980,63
the military courts continue to employ the Frye test in genherally the same
manner as their civilian counterparts.®4 As the Federal Rules of Evidence
did in federal courts, however, the Military Rules of Evidence eventually
would provide the impetus for a complete revision in the admissibility
standards applicable to novel scientific evidence. This should nct be
surprising, given the clear goal of the drafters of the military rules to
mirror the federal rules to the extent possible.®® As a result of that
intent, the rules relevant to this inquiry, Military Rules of Evidence
401-403 and 702, are nearly identical to their federal rules counterparts.6®

The possibility that Frye had not survived the promilgation of the
rules was not considered in earnest until the Army Cowrt of Military Re-
view’s decision on United States v. Bothwell.67 Bothwell involved the
attempted admission of a psychological stress evaluation (PSE). The exami-
nation, designed to assess veracity, is based on the theory that deception
causes psychological effects, which in turn result in variations in voice
modulation.68 The court began, in much the same fashion as the Downing court
would two vears later, by taking note of the dispute over the contirued
viability of the Frye standard, specifically in the federal circuits. It
accurately attributed this dispute to the failure of the draftsmen to in-
clude any mention of the general acceptance standard in the Federal Rules.®9
Because the military had adopted the Federal Rules almost verbatim, the
debate was particularly relevant to military practice. Nevertheless, the
court stated that "in the absence of any definitive authority to the con-
trary, [it was] unwilling to abamdon a rule that has been applied in the
nilitary for almost thirty years."7/0 Presumably, the appropriate authority
would be a decision by the Court of Military Appeals.

The Bothwell court was cbviously uncomfortable with the "it’s always
been done that way" justification it had enunciated. In an effort to bol-
ster its holding, the court turned to the ™wystic infallibility" rationale
set forth nine years earlier by the D.C. Circuit Court in United States v.
Addison.71 1In other words, the Bothwell court was expressing concern that
lay members very well might be overwhelmed by the scientific nature of the
evidence and that unfairness would result. At the same time, the court very
perceptively realized that critics might allege that the danger of mislead-
ing or overwhelming the jury already was taken care of by the Military Rule
of Evidence 403 balancing test. Therefore, its interpretation of Military
Rule of Evidence 702 as incorporating Frye to avoid such dangers would
Clearly be subject to attack. To preempt that criticism, the court declared
the Frye protection to be greater than that of Military Rule of Evidence 403

87

Polygraph 1991, 20(2)



Scientific Evidence in Courts-Martial

and based its argument on the words 'substantially outweighed" in the
rule.’2 (Clearly, in retrospect the apparent hidden agenda of the Bothwell
court was to invite others to join the affray.’/3 Until that occurred,
however, the Bothwell court was urwilling to explore new ground. Thus, Frye
would remain the accepted standard.

That was soon to charnge as military courts began to question the sur-
vival of Frye and rule in favor of an expansive view of Military Rule of
Evidence 702. In United States v. Snipes the Court of Military Appeals held
that the intent of Military Rule of Evidence 702 was to "broaden the admis-—
sibility of expert testimony."74 Upholding the admission of rebuttal evi-
dence by a child psychiatrist concerning sexual abuse, the court noted the
existence of "a sufficient body of ’specialized knowledge’ as to the typical
behavior of sexually abused children and their families to permit certain
conclusions to be drawn by an expert."’> Though such verbiage resembles
general acceptance, that standard was not discussed by the court. This
fact, combined with the earlier comment on admissibility, indicated the
court was moving slowly in the direction of the relevancy approach.

Not long after Snipes, the Court of Military Appeals moved even closer
to adoption of the relevancy approach in United States v. Mustafa.’6
Mustafa was a rape-murder case in which the government called an Army Crimi-
nal Inwvestigation Command (CID) agent to testify concerning blood flight
analysis. The defense objected on the grounds that blood flight analysis
was hot generally accepted.’’ wWithout addressing the issue directly, the
court found the existence of "a body of specialized knowledge which would
permit a properly trained person to draw conclusions as to the source of the
blood."78 The court, discussing the effect on Frye and the general accep—
tance standard only peripherally, found that the existence of this body of
specialized knowledge meant the evidence was '"helpful, i.e., relevant."’9
Thus, it was admissible.80 Though certiorari was denied on appeal to the
Supreme Court, Justices White and Bremnan would have granted it to resclve
the issue of whether the rules incorporated the Frye standard.8l

Though Mustafa was clearly a rejection of the stringent standards of
the general acceptance test, it failed to replace that test with any defini-
tive analytical framework for use in evaluating the admissibility of novel
scientific evidence. Nevertheless, the Court of Military Appeals clearly
was moving in the direction of relevancy. FEmphasis on terms like "helpful
and relevant," in light of the debate then occurring in the federal cir-
cuits, could mean nothing else. The chronology of the cases cited makes
clear where the court was going: Bothwell,82 Decenber 1983; Snipes,83 Julg
1984;: Mustafa,8¢ June 1986; Mustafa, certiorari denied, November 1986.8
After Justice white argued that resolution of the conflict was required, the
military’s adoption of relevancy seemed inevitable. It also should have
been apparent that the military would adopt the Downing approach, given
Justice white’s selection of a single case to cite as representative of the
"flexible standard of admissibility" -- Downing.86¢ Just over eight months
later, the court would do exactly that in United States v. Gipson.

In Gipson the appellant had made a motion in limine to admit evidence
of an exculpatory polygraph.88 Refusing to allow a defense attempt to lay a
foundation for admissibility, the trial judge ruled that polygraphy was not
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cx:egted that well in the scientific commnity or the judicial commnity
coe At the appellate level, therefore, the granted issue was the appro-
priateness of that refusal. To assess whether the defense should have been
granted the opportunity to lay a foundation, the requisite foundation had to
be ascertained. This question opened the door to relevancy in the military
courts.

The court relied heavily on the reasoning of the Third Circuit in
Downing.90 Indeed, the published opinion is very much the Downing decision
reissued in the military context. As a prelude to its adoption of relevan-
cy, the court first discussed the pros and cons of the Frye standard,?l as
well as the digspute then ooccurring in the federal system over continued
adherence to the standard in light of the Federal Rules.?2 The chief con-
cern expressed by the court was 'that too much good evidence when by the
boards during the ‘lag time’ inherent in the scientific ‘nose-counting’
process, "93

The groundwork laid, the court went on the analyze the Military Rules
of Evidence. Given the near verbatim adoption of the Federal Rules by the
military, that the court’s analysis tracked Downing precisely is not sur-
prising. Additionally, the court completely adopted the Downing understand-
ing of Federal Rules of Evidence 702 in its own analysis of Military Rule
of Evidence 702.94 Henceforth, Military Rule of Evidence 702 would require
an inquiry into the three Downing criteria: 1) soundness and reliability of
the process or technique; 2) the possibility of overwhelming, confusing, or
misleading the Jjury; and 3) the proffered connection with the disputed
factual issue.9>

In its adoption of the Downing approach to relevancy, the court consid-
ered two additional factors unique to military consideration of Rule 702.
First, the drafters of the military rules had noted in their analysis that
Mili Rule of Evidence 702 might "be broader and [might) supersede

Frye."?® Thus, their rejection of Frye was technically on fimmer ground
than that of the Third Circuit. In addition, the 1969 Mamual for Courts-
Martial had stated that polygraph results were inadmissible.®7 1In the
Military Rules of Evidence, however, this evidentiary exclusion had been
omitted.?8 Arquably, both of these were factors indicating the drafters
intended to expand the standards for admissibility beyond the narrow con-
fines of Frye. Indeed, how could the specific mention of Frye be read as
anything other than an invitation for the courts to reject this judicially
created norm?99 Similarly, to the extent that polygraphs no longer were
singled out for exclusion, in the absernce of new information on their reli-
ability, the standard must have changed.l00 Therefore, the court, relying
on the Downing raticnale combined with a focus on the text of the new rules
and their analysis, found Frye to have been superseded by the relevancy
approach, 101

V. The Relevancy Approach Under Gipson

Based upon the holding in Gipson, military courts currently consider
four evidentiary rules prior to admission of novel scientific evidence--Mil-
itary Rules of Evidence 401, 402, 403, and 702.102 pasically, three broad
recuirements exist: 1) the ev1dence is relevant and admissible under 401
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and 402; 2) the evidence is helpful to the fact finders wwder 702; and 3)
the 0r3c>bative value outweighs any dangers posed by the evidence under
403,

Though the Court of Military Appeals did not label their new approach
to novel scientific evidence, the requirements listed above are nearly
identical to those set forth by commentators and courts advocating what has
becane known as the "relevancy" test.104 In its pure form, the relevancy
approach treats novel scientific evidence as any other type of evidence by
asking whether the evidernce is probative and, if so, whether its probative
value outweighs the dangers posed by admission.l0%5 Arguably, both ing
and Gipson require further evaluation of the evidence using the expert
testimony rule, Federal Rule of Evidence 702, or Military Rule of Evidence
702. As discussed earlier,l06 some question exists as to whether those
rules are simply restatements of the relevancy rules or whether they are
qualitatively different. Regardless of the academic exercise of differenti-
ating between the relevancy and expert testimony rules, however, both the
Downing and Gipson courts treated them as different. Therefore, any propos-
al of practical use will do likewise,107

With the adoption of the relevancy approach by the military courts,
practitioners now are faced with a significantly different mode of analysis
when determining the potential admissibility of scientific evidence. This
article will propose an analytical framework to use with regard to that
evidence. First, however, one must clearly understand the rules used in the
analysis: Military Rules of Evidence 401, 402, 403, and 702.

VI. Military Rules of Evidence 401 and 402

Federal Rule of Evidence 402 provides that all relevant evidence is
admissible unless otherwise provided bg the Constitution, the Mamual for
Courts-Martial, or Acts of Congress,l0 Therefore, one must turn to the
definition of relevant evidence under Military Rule of Evidence 401 to
ascertain admissibility. Basically, relevant evidence is that which has
any tendency to make a fact in issue more or less probably.l08 Evidence
that does so is deemed logically relevant. Determining whether or not the
evidence is leogically relevant is essentially a tiered inquiry consisting of
materiality and probativeness. To be material, the evidence must bear on an
issue in the case. If it does not, it is immaterjal and, thus, camnot be
relevant. Assuming the evidence in question is material, an imuiry into
whether it actually makes the issue more or less probably is required. If
the evidence makes the issue more probably, it is probative and the evidence
is now relevant.ll0 aAscertaining materiality with regard to novel scientif-
ic evidence presents no apparent problems beyond those of other forms of
evidence. Decisions involving the admission of scientific evidence, howev-
er, do tend to pay more attention to the second part of the inquiry-—-the
issue of probativeness.

This issue of probativeness generally is framed in terms of
reliability.l1ll 1ogic dictates that if evidence is unreliable, or more
precisely if it lacks reliability, then it does not make any fact in issue
more or less probable. This approach has become part and parcel of the
military courts’ Military Rule of Evidence 401 analysis, and, as a result, a
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prerequisite to the admission of novel scientific evidence.l12 The problem
with the military’s use of a "reliability” standard as part of a Military
Rule of Evidence 401 analysis is that the term is ill-defined in military
case law. Gipson, which expressly makes reliability under Military Rule of
Evidence 401 applicable, said little to quantify reliability beyond stating
that Military Rule of Evidence 702 would require a "greater quantum" of
reliability than that required by the dictate of logical relevancy.ll3 How
much greater is not clear. At the same time, Gipson failed to set forth
which is supposed to be reliable.ll4 as a result, weight/admissibility
distinctions remain blurred.

In fairness, the Gipson court did provide some assistance to those who
would apply its new standard, although ironically in the form of Frye.
Despite Frye’s rejection as the "be-all-end-all standard," the Court of
Military Appeals held that general acceptance remained a factor for consid-
eration by courts, both as to the issue of probativeness (Rule 401) and that
of helpfulness (Rule 702).115 Therefore, if evidence passes muster under
the old Frye standard, it should generally survive a Gipson review,116

Ironically, additional assistance in defining the relevancy approach as
adopted by the military was provided by the Army Court of Military Review in
Bothwell.ll7 Though that court retained Frye, it set forth the areas of
reliability it felt Military Rule of Evidence 401 affected. In determining
reliability of scientific evidence, the court suggested an inquiry into three
factors: 1) the validity of the principle underlying the technique used; 2)
the validity of the technique itself; and 3) the proper application of the
technique on the particular occasion that resulted in generation of the
evidence.l18 AS in Gipson, the lack of quantification is one problem posed
by the suggested methodology. Additionally, remember that Bothwell is
technically nothing more than persuasive authority. Nevertheless, the case
does provide some semblance of methodological order for courts struggling

through the imprecision of Gipson.

The case also can serve as a framework for developing an argument on
the issue of admissibility versus weight. In that Bothwell calls for a
review of the entire scientific process, from principle to application, one
can argue that the admissibility/weight distinction is one of degree, not of
subject matter, when considering novel scientific evidence. TFor example,
the question is not whether concerns about a principle will fall within the
parview of the judge as the finder of the law or the members as the finder
of the fact. Instead, the issue is whether the concerns have reached a
level at which the judge, as a matter of law, will refuse to allow the jury
to consider the evidence.

The process of defining reliability in a usable way is difficult. 1In
the effect to determine the limits of inguiry, even reliance on the well-
reasoned Bothwell decision leaves one foundering, for subjectivity pervades
the entire process. Though law is certainly no stranger to subjectivity,
that which exists in making reliability determinations poses particular
difficulty. The standards does exist, however, and the three Bothwell
inquiries will assist litigators and the judiciary to address the issue with
a semblance of ccoherence.
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VII. Military Rule of Evidence 702

Assuming scientific evidence meets the requirements of Military Rules
of Evidence 401 and 402, it then must be analyzed against Military Rule of
Evidence 702. Reliability, as with Military Rule of Evidence 401, is the
key to Military Rule of Evidence 702.11% With regard to Rule 702 reliabili-
ty, however, the Gipson court provided a much greater indication of what it
meant by the term than it had when discussirng Military Rule of Evidence 401.
Basically, the test is '"helpfulness" to the fact finder;120 that is, an
imdication that the court logically concluded that unreliable evidence is
unhelpful.12l  This assumption led to the court’s articulation of three
factors that must be balanced when determining helpfulness.

As noted earlier, in Gipson the Court of Military Appeals adcopted the
Downing court’s analysis of helpfulness.l22 Military courts now will be
required to evaluate the soundness and reliability of the process or tech-
nique; the possibility of misleading, overwhelming, or confusing the jury;
and the extent of the comnection between the evidence and the disputed
factual issue.l23 (Cbviously, these aspects again present the problem of
quantification. In cother words, the imprecisicn in distinguishing between
admissibility and weight issues remains. Unfortunately, the court did
little to resolve the issue beyond noting that a greater degree of reliabil-
ity will be required than in a Military Rule of Evidence 401 ingquiry.124
The weight versus admissibility issue is, therefore, both a Military Rule of
Evidence 702 and a Rule 401 issue. Presumably, the trial judge will be able
to decide when the controversy over reliability is severe enough to merit
takj.ng the issue from the jury entirely by ruling the evidence inadmissi-
ble,125

In setting forth the first tier of a Military Rule of Evidence 702
inquiry, the Gipson court neglected to discuss what is meant by soundness
and reliability of the technique or process. Though such an omission
normally would be fatal in the attempt to develop an analytical methodology,
the near total reliance of the court on the Downing decision can be used to
flesh out the definition. Perceiving the problems courts might encounter in
assessing reliability, the Third Circuit set forth a rumber of factors that
might be considered. First and foremost is the degree of acceptance of the
technique or process.l26 In essence, this is a quasi-Frye analysis. Cer-
tainly, if a technique or process has gained general acceptance in the
scientific community, it is probably reliable. On the other hand, the
Downing court notes that "a known technique which has been able to attract
only minimal support within the community is likely to be found unreli-
able."127 The grey area between “"general acceptance" and "minimal support
requires further elucidation.

To flesh out the grey area, Downing suggests a muber of tactics.
Beyordd acceptance, a court may consider the uniqueness or novelty of a
technique or process. On other words, given a novel scientific technique,
to what extent is it based on established and well-accepted principles?
Similarly, the technique or process may have been critiqued in literature
from the relevant field of study. In both these cases, the key is the
extent to which the "scientific basis of the new technique has been subject-
ed to critical scientific scrutiny."128 Other factors that might be
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addressed include the "qualifications amd professional stature of the wit-
nesses," the "non—judicial uses to which the scientific technique are gut,"
"the frequency with which a technique leads to an erronecus results,"122 and
the "type of error"130 generated. Of course, a court always could choose to
take judicial notice of testimony supporting or attacking the technique in
prior cases.131

The Gipson decision also provided little guidance on how to ascertain
whether the evidence would overwhelm, confuse, or mislead the members,
particularly in light of the Military Rule of Evidence 403 limitations.
Again by focusing on the Downing decision, however, one at least can sense
the type of issues the courts would address. CObviously, one danger is the
Addison "mystic infallibility"132 concern.133 In noting this problem the
Downing court clearly felt the need to address the concerns of those who
opposed rejection of Frye. Frye was meant in great part to avoid the "mys-
tic infallibility" of scientific evidence in the eyes of the layman. The
Downing court’s alternation of the standard of admissibility was no reason
to assume this problem would vanish.134 Therefore, the relevancy test does
tackle the problem through a tier of the newly articulated 702 inquiry. To
the extent a piece of scientific evidence will generate undue credibility
and be afforded undue weight by the fact finder simply because of its scien-
tific nature, the evidence is more likely to be deemed inadmissible when the
probative versus prejudicial balancing occurs.

The ircony is that this approach sinply restructures the Frye response
to the problem. Under Frye, those best able to assess the evidence would
pass Judgement on its admissibility. If less than generally accepted evi-
dence meets the first tier of the Rule 702 analysis under Downing/Gipson
(sourdness and reliability), however, the propensity to mislead or confuse
is compourded by the "mystic infallibility" phencmena because the evidence
is less reliable than it would have been under Frye. Iogically, less reli-
able evidence poses greater dangers of misleading, confusing, or overwhelm-
ing the fact finder. the unanswered question is, of course, how the balance
plays itself out. Would more evidence be inadmissible based on lack of
general acceptance urder Frye than would be if based on confusion under the
relevancy test, given the lesser degree of acceptance that test requires?
That remains to be seen.

Two additional potential scenarios are singled out in Downing as posing
particular dangers. The greater danger involves the offer of conclusions
the expert witness without a critical assessment of the underlying data.l3
In these cases, the expert serves as his own "scientific jury" and propounds
his own evaluation of the accuracy of the evidence. This is problematic
because, under the relevancy standard, the task of demonstrating reliability
is less onerous. The proponent no longer needs to present the '"ruling" of
the "scientific jury" prior to admission.l136 Instead, he need only convince
the judge, a layman in the field of science.

The second problem cited in Downing is that of subjectivity. As the
court noted, scientific evidence often is generated in raw form by mechani-
cal devices. Then the duty of the expert is to evaluate the evidence sub-
jectively.137 The classic example, of course, is found in polygraphy.
Again, subjectivity is a greater danger under the relevancy test than under
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Fryve kecause the process by which the expert subjectively evaluates the data
undergoes less scrutiny. Therefore, in the absence of strict scrutiny of
the process, there exists a significant potential for subjectivity flaws in
a relevancy approach to 702.

Once the court has considered the degree of reliability and the
tial to confuse, mislead, or overwhelm, it must balance the two.1l38
Downing, the 'Ihizd Circuit purposefully declmed to enunciate the foundat].on
for doing so. It reasoned that because a balancing test that had police
implications was being employed, imposing a standard as if the process
involved only fact-finding would be inappropriate. Instead, it simply would
use an akuse of discretion standard to review the decisions of lower
courts. 139 1In other words, the trial judge will have to ascertain when the
balance, given the particular type of evidence involved and in light of
other evidence adduced at trial, will tip in favor of admissibility or in
favor of exclusion. Presumably, military courts will take the same ap-
proach.

If the reliability of the evidence outweighs the potential dangers, the
court must consider the final factors implicit in Military Rule of Evidence
702--the proffered connection between the offered evidence and the fact in
issue.140 This issue is reminiscent of the Military Rule of Evidence 401
requirement that the evidence render a fact of "conseguence ... more or less
probable."14l  Generally, articulating the connection will not be an overly
demanding task for the practitioner.l42 Further, because reliability al-
ready is described as a Rule 702 requirement, the issue actually will be one
of materiality.l43 Therefore, assuming the reliability of evidence out-
weighs its dangers, the proponent need show only that it will help the fact
finder resolve a disputed issue,144

VIII. Military Rule of Evidence 403

The last requirement under a Gipson relevancy analysis is that the
probative value not be "substantially outweighed by the danger of unfair
prejudice, confusion of the issues, or misleading the members, or by undue
delay, waste of time, or needless presentation of cumulative evidence,"145
In assessing the balance, the presumption is in favor of admlsmblllty.
Furthermore, the j e will be granted a great deal of discretion in making
this determination.l Many of the issues discussed above with regard to
the Military Rule of Ev1de.nce 702 focus on these dangers are also relevant
here. As pointed out above, however, Federal Rule of Evidence 403 is con-
sidered, at least in the Third Circuit, to be a stricter standard than the
Rule 702 standard,147 a precedent military courts probably will follow given
the overall Gipson reliance on Downing. How and why the standard is differ-
ent is not explained.l48 This imprecision is illustrated in United States
v. Howard.l49 1In that case the Coast Guard Court of Military Review consid-
ered the exclusion of polygraph results by the trial Jjudge because the
questions posed were anbiguous., It based its decision on Military Rules of
Evidence 403 and 702.150 Given the subjectlve natuxe of the standards,
future military courts are likely to follow suit.l
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IX. An Analytical Framework

A Gipson analysis of novel scientific evidence clearly is fraught with
pitfalls. The primary problem is the lack of quantification and definition
of the standards. Beyond adoption of a different standard,192 little can be
done to address this particular problem because the criteria chosen by the
court inherently call for subjectivity. Therefore, practiticners must rely
primarily on their advocacy skills during admissibility hearings and must
trust that judges will exercise their broad discretion wisely.1l23

A more approachable problem is that the standard fails to offer a
point-by-point catalogue of the issues the court will address. In other
words, issues tend to repeat themselves in the guise of criteria for varying
rules of evidence. For example, reliability is the subject of imquiry in
both a Military Rule of Evidence 401 and a Military Rule of Evidence 702
analysis. The same is true of the Military Rules of Evidence 403 and 702
confusing, misleading, or overwhelming darngers. Even accepting the court’s
articulated distinctions, the substantive elements of these two examples
remain constant from rule to rule. Those distinctions that do exist are
merely ones of degree. Nevertheless, the similarities permit proposal of a
cohesive methodology for the practitioner that combines components of the
various rules. Of course, combining common elements of different rules of
evidence will not be responsive to the differerces of degree asserted by
both Downing and Gipson. However, in the absence of clear guidance concern-—
ing what those differences are, this point is, in practical terms, irrele-
vant. Judges will base their decisions on their own estimation of whether
the standards have been met, citing the more restrictive rule in close
cases. Although this analysis may sound overly cynical, actually it is
simply a recognition of the existence of judicial discretion.

In the aftermath of Downing and Gipson, certain areas of inquiry emerge
that cut across the somewhat hazy process that would exist in a rule by rule
analysis. The analytical framework set forth below is offered to help the
practitioner organize an approach to novel scientific evidence. No relevan-
cy analysis would be conplete without considering each of the following
points:

1) To what extent does the witness qualify as an expert by virtue of
his or her knowledge, skill, experience, training, or education (Military
Rule of Evidence 702)7?

2) To what extent is the offered evidence connected or material to the
fact in issue (Military Rules of Evidence 401 and 702}7?

3) How valid are the principles underlying the technique used to gener-
ate the evidence (Military Rules of Evidence 401 and 702)7?

4) How valid is the technique or process used to generate the evidence
(Military Rules of Evidence 401 and 702)7?
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5) To what extent was the application of the process or technique as to
this particular evidence and in this particular instance proper (Military
rules of Evidence 401 and 702)7?

6) To what extent will admission of the evidence overwhelm, confuse, or
mislead the jury, and what is the balance between these factors and the
probativel®4 value of the evidence (Military Rules of Evidence 401, 403, and
702)?

7) To what extent do concerns of judicial economy affect the balance in
question 6) (Military Rule of Evidence 403)7?

8) Can the evidence be excluded on constitutiocnal grouxds, due to the
evidentiary rules, or because of other reasons?

With the exception of the final question, each inquiry requires an
answer that must be placed along a continuum. This was done purposefully to
emphasize the discretionary powers of the Jjudiciary in this area. The
practitioner also must realize that the answers to these questions probably
will have a syneryistic effect on the ultimate exercise of that discre-
tion.155 Regardless of the way discretion plays itself out, however, a
caplete analysis of proffered novel scientific evidence must respond to
each of these questions. Finally, the relevancy approach provides fertile
ground for argument that any problems with scientific evidence identified by
the above analytical framework should go to the weight of the evidence, not
to its admissibility. As mentioned previcusly,l96 the assumption that
jurors cannot deal critically with scientific evidence may be umwarranted,
especially in courts-martial. In fact, jurors in a court-martial actually
may be better able than the judge to assess some types of scientific evi-
dence. With this in mind, an advocate might argue that the relevancy ap—
proach, with its less restrictive posture towards scientific evidence,
demands that the members be permitted to assign the appropriate weight to a
plece of evidence, and that the judge should refuse to admit scientific
evidence only under very rare circumstances.

X. Conclusion

From 1923 to the mid 1980’s, the admissibility of scientific evidence
in most courts of the United States, including courts-martial, was governed
by the general acceptance standard. This standard required that the scien-
tific principle and technique involved in the creation of a certain piece of
evidence be accepted generally by the field to which the principle belonged.
Recently, the relevancy approach, which appears to be far less restrictive,
has been adopted by some federal courts and the military courts. whether or
ot the relevancy approach actually will create a less restrictive atmo-
sphere for the reception of scientific evidence in courts-martial remains to
be seen. In adopting the relevancy approach, the Court of Military Appeals
did not articulate clear, quantifiable standards for its application.
Although a degree of urncertainty exists with regard to the application of
the relevancy approach, as forensic science becomes increasingly more so-
phisticated, the standard certainly will receive further critical attention,
and clearer standards necessarily will result.
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NGTES:

1 United States v. Ford, 16 C.M.R. 185 (C.M.A. 1954). Analysis of blood and urine only detects recent
drug abuse because chemical evidence of drugs and alcohel in bodily fluids dissipates rather rapidly depend-
ing on the drug, the amount used, and the metabolism of the individual.

2 E.g., United States v. Carter, 26 M.J. 428 (C.M.A. 1988); United States v. bhite, 23 M.J. 84 (C.M.A.
1986).

3 see, e.g., United States v. Gipson, 24 M.J. 246 (C.M.A. 1987); United States v. Abeyta, 25 M.J. %7
(1987). Assuming the polygraph examipation was administered by a Department of Defense or similarly-certi-
fied polygrapher, the guestions asked at the examination were relevant, and the subject of the test testifies
at trial, theoretically no barrier should exist to the admissibility of the polygrapher’s testimony.

4 Evidence derived from scientific techmiques that are neither judicially noticed as a matter of course
nor rejected out of hand as unreliable, are deemed “novel.®

3 for a discussion of DNA evidence in the military context, see Schmitt and Crocker, DNA Typing: Novel
Scientific Evidence in the Military Courts, 32 A.F.L. Rev. 227 (1990). Much of the substance of the instant
piece results from research and writing accomplished while producing that article. Fer an interesting arti-
cle arguing that DNA profiling is currently scientifically uweliable, see Hoeffel, the Dark S$ide of DNA
Profiling: Unreliable Scientific Evidence Meets the Criminal Defendant, 42 Stan. L. Rev. 465 (1990).

é Drug analysis of hair has been used in the following cases: People v. Robert Korner, No. 154538,
Sants Barbara Superior Court, 1985, and People v. Mart Miel, No. 804003, Los Angeles Superior Court, 1985.
The authors are unaware of any appellate case that has reviewed this type of evidence. The techmique used Tn
the analysis of hair--radioimmnoassay--is nearly identical to the technigue used in uripalysis. The under-
lying theory is that as the blood circulates through the body the metabolites, or by-products created when
the body breaks down a particular drug, are stored in the hairs of the body. As the hair grows, the chemical
evidence remains within. Thus, depending on the lergth of the hair being analyzed, a record of drug inges-
tion may be determined that covers several months or even longer.

7 293 F. 1013 (D.C. Cir. 1923).

8 1d4. at 1014 (emphasis added).

9 id.

10 $ee, e.g., United States v. Addison, 498 F.2d 741 (D.C. Cir. 1971).

11 In the words of the D.C. Circuit, "scientific proof may in some instances assume a posture of mystic
infallibility in the eyes of a jury of layman ...: ]d. at 744. This paternalistic attitude toward the jury
is an aspect of the Frye test that has been attacked by opponents. See infra note 53,

12 gee Black, A Unified Theory of Scientific Evidence, 56 Fordham L. Rev. 595, 63&6-637 (1988).

13 pespite concerns about the "mystic infallibility" of scientific evidence, the jury is free to assign
whatever weight it feels is appropriate to any piece of evidence. Indeed, the jury is even free to disregard
it completely. That scientific evidence often is disregarded, or at least not completely reiied upon, should
be clear to any counsel who has participated in @ urinmalysis case that resulted n acquittal. Arguably,
"mystic infallibility" could pose a greater danger in the mititary because of the educational background of
the court members. In that wvirtually all officers have coliege degrees, court members are likely to have
been exposed to the “potential of science." Thus, though science will not seem as mystic, it may seem more
infallible. The contrary might be true of individuals who lack the education of the average military court
member .

1% addison, 498 F.2d at T44.

15 people v, Kelly, 17 Cal,3d 24, 31, 549 P.2d 1240, 1245 (1976},

16 gne court using the Frye standard to analyze voiceprint eviderce noted that ¥([c]ommunication by
speech does not fall within any one established category of science. [ts understanding requires a knowledge
of anatomy, physiology, physics, psychology, and linguistics." People v. King, 2656 Cal, App. 437, 456, 72
Cal. Rptr. 478, 490 (1968).

17 the term "principle" applies to the scientific rules or theories relied upon by scientists in devel-
oping the evidence. The term “technique" refers to the means by which the principle is applied. For in-
stance, polygraphy is based on the principle that conscious deception causes physiological stress that can be
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measured. The actual measurement of the physiclogical changes by the pelygraph itself, and the formulation
of an opinion by the examiner, js the technigue by which the principle is applied.

18 gee generally Frye, 293 F. 1013. Of course, this point begs the question of whether the court would
have inquired subsequently into the reliability of the technigque if the principle involved had been deemed
generally accepted,

19 seattle v. Peterson, 39 Wash. App. 524, 693 P.2d 757 (1985). In this case the court specifically
noted that the principle underlying the Doppler radar speed detector was not at issue. [nstead, the issue
was whether the machine itself and the results it produced were reliable.

20 compare United States v. Gould, 741 F.2d 45, 49 (4th Cir. 1984)(court required "substantial accep-
tance") wWith People v. Guerra, 37 Cal.3d 385, 690 P.2d 635, 656 (19B4}{"clear majority" was heeded). Ore
thing is certain: general acceptance requires more than a single individual. "You cannot accept a technique
simply because the Nobel Prize winner takes the stand and testifies, ‘I have verified this theory to my
satisfaction, and I stake my professional credentials on the theory.’® Imwinkelried, The Standard for Admit-
tirg Scientific Evidence; A Critigee from the Perspective of Juror Psychology, 100 Mit. L. Rev. 99, 104
{1983).

21 In considering scientific evidence using the Frye test, this issue is criticat. Defining the field
too narrowly could result in an insufficient number of experts to convince a court that general acceptance
existed. For example, in assessing DNA evidence, should the field be defined as genetics, population genet-
ics, or forensic DNA analysis?

22 5 major issue is whether technicians should be able to testify as well as scientists. Some courts
recognize that technicians may be in the best position to determine the reliability of the technigue inwvolved
in the creation of scientific evidence while other courts have taken a more restrictive view. Compare People
¥. Young, 391 N.W.2d 270 (Mich. 1986) With People v, Reilly, 196 Cal. App.3d 1127 (1987).

23 The three generally accepted methods of proof are expert testimony, scientific and legal writings,
and judicial opinions. Gianmelli, The Admissibility of Novel Scientific Evidence: Frye w. United States, A
Half Century Later, 80 Colum. L. Rev. 1197, 1215 (1980).

24 The emergence of scientific evidence in criminal trials has been, according to some, the indirect
result of cases [ike United States v. Wade, 38B U.5. 218 (1967), and Miranda v. Arizona, 384 U.S. 436 (1966).
Those cases restricted the methods that police traditionally used to obtain evidence, such as interrogations
end line-ups. Giampelli, supra note 23, at 199, These judicially-created restrictions on police activity
forced law enforcement officials to seek out new means of establishing guilt. Scientific evidence became
popular because it generally can be obtained with far less intrusion on personal privacy than those methods
found unconstitutional by the Supreme Court.

25 There are numerous federal cases adhering to the Frye standard. See, e.g., Barrel of Fun, Inc. wv.
State Farm and Fire Casualty Co., 739 F.2d 1028 (5th Cir. 1984); United States v. Distler, &71 F.2d 954 (6th
Cir.), cert. denied, 454 U.5. B27 (1981); United States v. Tranowski, &59 F.2d V30 (7th Cir. 1981); United
States v. McDaniel, 538 F.2d 408 (D.C. Cir. 1976). In United States v. McBride, 786 F.2d 45 (2d Cir. 1988),
the Frye standard Was used to overturn a lower court’s ruling that had excluded scientific evidence. In that
case, the trial judge did not allow psychiatric testimony that, due to a brain injury, the defendant could
not have formed the requisite specific intent to commit the crime. Apparently, the trial judge determined
that the type of evidence proffered had not gained genersl acceptarnce, he noted that “psychiatry was still in
its infancy.™ McBride, 786 F.2d at 50. The appellate court disagreed and overturned the decision. This
case raises the issue of whether an appellate court should overturn a trial court’s decision on general
acceptance when, as a result of further testing and experience, scientific evidence actually does become
generally accepted in the interval between the decisions of the trial court and the appellate court. 8ecause
a district court judge has broad discretion with regard to the admissibitity of expert testimony, an appel-
late court presumably would base its decision only on the degree of acceptance that existed at the time of
the trial judge’s decision, even if the scientific evidence had gained more acceptance by the time it made
its decision. If law is a search for truth, this is probably an unacceptable result.

26 pub. L, No. 93-595, 88 Stat. 1926-49 {1975).

27 fed. R. Evid. 702: "If scientific, technical or other specialized knowledge will assist the trier of
fact to understand the evidence or to determine a fact in jssue, & witness qualified as an expert by knowl-
edge, skill experience, training or education, may testify thereto in the form of an opinion or otherwise.®
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28 prafters’ Analysis, Fed. R, Evid.

29  advisory Committee Notes, Fed. R. Evid.

30 Though Professors Saltzburg and Redden note that “[ilt would be odd if the Advisory Committee and the
Congress intended to overrule the vast majority of cases ewcluding such evidence as lie detectors without
explicitly statimg so," S. Saltburg & K. Redden, Federal Rules of Evidence Manual 633 (4th ed. 1985, it
would be equally odd if the Committee and Congress intended to retain such a well-established standard with-
out mentioning it or the case upon which it was based. By 1975, the general acceptance standard had been
articulated well and freguently. An assertion that the standard set forth in Federal Rule of Evidence 702
was an attempt on the part of the drafters to codify existing case law may be a bit hard to swallow. 4An
early case that struggled with the competing concerns about Frye is United States v. Brown, 557 F.2d 541 (6th
Cir. 1977). Ultimately, the Sixth Circuit would elect to retain the general acceptance standard. At issue
in Brown was the attempted admission of evidence based on ion microphobic analysis--a process that measures
the element content of hair samples, Specifically, testimony relating tot he source of three hairs found on
a bottleneck at the site of a firebombing was chaltenged. the court began its analysis by noting the trend
towards relaxed admission since the promulgation of federal Rule of Evidence 702. It further noted that
gemeral acceptance in the relevant scientific community is not a prerequisite to admissibility. The court,
however, then went on to address the countervailing right of the defendant to a fair trial: "[tlhe fate of a
defendant in a criminal prosecution should not hang on his ability to successfully rebut scientific evidence
which bears an ‘aura of special relisbility and trustworthiness,’ although, in reality the witness is testi-
fying on the basis of an unproved hypothesis in an isolated experiment which has to yet gain general accep-
tance in its field." Id. at 556. Given this analysis, would the court have reached the same decision if the
evidence had been offered to exonerate the accused? [f the goal is protection of the accused, maybe the best
approach is to tie the threshold degree of acceptance or reliability to the side that is offering the evi-
dence; that is, granting the defense in a criminal trial a more relaxed standard. See infra note 152.

31 professor Imwinkelried meskes an interesting point in this regard by focusing on the language of
Federal Ruie of Evidence 402: ™ALl relevant evidence is admissible, except as otherwise provided by the
Constitution of the United States, by Act of Congress, by these rules, or by other rules prescribed by the
Supreme Court pursuant to statutory authority., Evidence which is not relevant is not adnissible.” Pointing
out that 'case law” is not one of the exceptions listed, he notes that the fajlure to mention the Frye stasn-
dard in the text of 702 indicates the standard no longer exists. This result derives from application of
basic rules of statutory construction and interpretation. Imwinkelried, supra note 20, at 105. Such an
approach, however, very well might trivialize the role of precedent in our judicial system, as well as assume
omiscience on the part of the drafters of the Federal Rules of Evidence.

32 Though the relevancy standard is less demanding in terms of admissibility, it is certainly more
demanding in terms of litigation. General acceptance requires little more than determining the make-up of
your scientific jury and then polling it. Relevancy, as we shall see, involves the complex task of litigat-
ing the synergistic effect of multiple rules.

3 for example, consider the Fourth Circuit’s approval of admission of spectrographic voice analysis
evidence in United States v. Baller, 519 F.2d 463 (4th Cir.), cert. denied, 423 U.S. 1019 (1975). Addressing
the standard of admissibility, the Fourth Circuit held that "{ulnless an exaggerated popular opinion of the
accuracy of a particular technique makes its use prejudicial or tikely to mislead the jury, it is better to
admit relevant scientific evidence in the same manner as other expert testimony and allow its weight to be
attacked by cross-examination and refutation.” Id. at 466.

34 general acceptance ollows the scientific community to determine reliability and thereby keep unreli-
able evidence from the jury. In contrast, the relevancy approach, with its lower standard of admissibility,
permits the jury to hear evidence that the general acceptance standard would preclude and to make its own
determination concerning reliability. This broadening of jury responsibility arguably results in a corre-
sponding return of law te the "law finder"; that is, the judge. The judge now is deemed responsible for
making the sort of relevancy decisions familiar to him beyond the realm of novel scientific evidence. the
sophisticated nose counting called for under the generai acceptance standard becomes only a peripheral activ-
ity for the judiciary.

35  fhese and other questions are the basis of the relevancy rules of evidence, Federal and Military
Rules of Evidence 401-403. Such questions are also the basis of the “helpfulness standard" found in the
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expert testimony rule. Fed. R. Evid. 702 and Mil. R. Evid. 702. For a decision focusing on the degree of
"help" eviderce offers the fact finder, see United States v. Gwaltney, 790 F.2d 1378 (9th Cir. 1936). The
court held that the seminal issue was whether the jury could receive "appreciable help" from the evidence.
Id. at 1381,

36 In United States v. Williams, 583 F.2d 1194 (2d Cir. 1978), cert, denied, 43% U.S5. 1117 (197%), the
court noted that "probativeress, materiality, and reliability of the evidence on one side, and any terdency
to mislead, prejudice, or confuse the jury on the other, must be the focal points of inquiry." Id. at 1198,
Spectrographic evidence was held to have been admitted properly.

37 The second Circuit succinctly noted the shift in approach: *In testing for admissibility of a par-
ticular type of scientific evidence, whatever the scientific ‘voting’ pattern may be, the courts caphot ...
surrender to the scientists the responsibility for determining the reliability of that evidence.® 1d.

38 753 F.2d 1224 (3d Cir. 1985).

3% 1d. st 1226.

40 g, Saltzburg and K. Redden, Federal Rules of Evidence Manual 452 (3d ed. 1982).

41 gianneli, supra note 23, at 1249-50.

42 state v. Temple, 302 N.C. |, 273 S.E.2d 273 (1981).

43 pnited States v. Williams, 583 F.2d 1194 {2d Cir. 1978), cert. denied, 439 U.S. 1117 (1979): State v.
Hall, 297 N.W.2d BO (lowa 1980).

4 powning, 753 F.2d at 1232-35.

45 fed. R. Evid. 401: "Relevant evidence mesns any evidence having any tendency to make the existence
of any fact that is of consequence to the termination of the action more probable or less probable than it
would be without the evidence."

Fed. R. Evid. 402: "All relevant evidence is admissible, except as otherwise provided by the Consti-
tution of the United States, by Act of Congress, by these rules, or by other rules prescribed by the Supreme
Court pursuant to statutory authority."

Fed. R. Evid. 403: "Although relevant, evidence may be excluded if its probative value is substan-
tially outweighed by the danger of unfair prejudice, confusion of the issues or misleading the jury, or by
considerations of undue delay, waste of time, or needless presentation of cumulative evidence."

46 The fairness/truth distinction is characterized best by differences between the common law (e.g.,
United States, Great Britain and Australia) and the civil law (e.g., continental Europe) systems. The common
law system, often deemed accusatorial in nature, places a great deal of emphasis on procedural and
evidentiary law. By contrast, in civil law countries the judge, rather than the attorrey, guides the inguiry
and does so wnhindered by complex rules of evidence or procedure. Thus, the system often is labeled inquisi-
torial. The distinction might best be illustrated by the comment, "He got a fair trial." Such a comment,
commonplace in the United States, would seem out of place in France or Germany. For the Fremch or Germans, a
fair trial is simply one in which guilty defendants are convicted and inmocent enes are acquitted. This
attitude also 7s reflected in the nature of appeals. In common law countries, appeals generally are limited
to Tssues of law. Civil law jurisdictions generally permit at least one appeal on factual findings.

47 Fed. R. Evid. 402, see supra note 45.

4 753 £.2d at 1235.

¥ 14,

50 jd. For a discussion of the background underlying the effort to produce a2 uniform set of evidentiary
guidelines, see §. Saltzburg and K. Redden, supra note 30, sections 106,

31 Downing, 753 F.2d at 1235, One of Professor Imwinkelried’s arguments against the Frye standard
concerned this paternalistic attitude toward the jury. Imminkelried, supra note 20, at 113. He concludes
that the assumption that jurors are unable to assign appropriate weight to scientific evidence, one of the
primary rationales for the existence of the Frye standard, simply is unwarranted. He cites studies conducted
in civilian forums that establish just the opposite--that lay jurors are able to evaluate critically scien-
tific evidence. Finally, he mentions that his conclusion has special significance for courts-martial because
jurors there are generally more sophisticated and better educated than their civilian counterparts. If
civilian jurors can handle scientific evidence, surely military jurors can. Id. at 117. But see supra note
13

52 753 F.2d at 1234, see supra text accompanying notes 20-22.
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33 753 r.2d at 1236.

54 1his argument is unsatisfactory because it fails to recognize that the goal of a judicial system is
not a balance between the goverrment and the defense in the system generally, but rather fairpess in a par-
ticular trial. The exclusion of reliable but rot generally accepted exculpatory evidence in a particular
trial is hardly a reutral flaw for the now-convicted defendant.

5% see Downing, 753 F.2d at 1236-37. The court cites United States v. Sample, 378 F.Supp. 44 (E.D. Pa.
19743, as an example of a case in which a court expresses concern over the exclusion of relevant eviderce.
United States v. Addison, 498 F.2d 741 (D.C. Cir. 1974}, is cited as representing the opposite view.

56 753 F.2d at 1257.

57 wgIgeneral acceptance in the particular field ... should be rejected as an independent controlling
standard of admissibility. Accordingly, we hold that & particular degree of acceptance of a scientific
technigue within the scientific community is neither a necessary nor a sufficient cordition for admissibili-
ty; it is, however, ohe factor that a district court normally should consider in deciding whether to admit
evidence based on the technique." 1d.

38 1d.
59 1d. at 1235.
60 1d.

61 There is a notable absence of effort to make the distinction in subsequent cases. Because the Rule
702 standard is theoretically higher, courts can be expected generally to base their opinions on that rule,
using language that will sound identical to a Rule 401 ruling. See, e.9., United States v, Moward, 24 M.J.
897 (C.G.C.M.R. 1987).

62 753 F.2d at 1242-43.

83 Exec. Order No. 12198 (1980).

&4 See, e.g., United States v. Hulen, 3 M.J. 275 {(C.M.A. 1977); United States v. Ford, 16 C.M.R. 18>
(C.M.A. 1954}, The Ford case, which involved urinalysis, was the first military case to endorse the general
acceptance standard. In 1967, in United States v. Wright, 37 C.M.R. 447 (C.M.A. 1967), the Court of Military
Appeats became the first appellate tribunal to upheld the admissibility of voiceprint evidence despite the
fact that research had not established general acceptance of the technigue. According to Judge Ferguson, who
dissented, this signified an abandorment of the gemeral acceptance standard and adoption of much more tenient
standard against which even polygraph evidence would be admissible. Id. at 454 (Ferguson, J., dissenting).
This was mot to be because ten years later the Hulen case firmly reconfirmed the general acceptance standard
first announced in Ford, 3 M.J, at 275-77.

65 5. saltzburg, L. Schinasi & D. Schlueter, Military Rules of Evidence Manual | (2d ed. 1986).

66 Military Rules of Evidence 401, 403, and 702 are identical to their federal counterparts. 5ee supra
notes 27, &5. Military rule of Evidence 402 is identical to federal Rule of Evidence 402 in intent and
effect, but inciudes as limitations sources of law unigue to the military. "All relevant evidence is admis-
sible, except as otherwise provided by the Constitution of the United States as applied to members of the
armed forces, the code, these rules, this Manual or any Act of Congress applicable to members of the armed
forees. Evidence which is not relevant is not admissible.™ Mil, R. Evid. 402.

&7 47 M.J. 6B4 (A.C.M.R. 1983). ¥Prior to Bothwell, there existed some inkling of the debate that would
emerge in the military courts. In United States v. Martin, 13 M.J. 66, 68 n.4 (C.M.A. 1982), the Court of
Military Appeals noted that Military Rule of Evidence 702 might broaden Frye. It did not have to address the
issue, however, because Military Rule of Evidence 702 was not in effect at the time of trial. Additionally,
the evidence was fourd to be generally accepted and, thus, would have passed muster even under the forthcom-
ing relevarcy test. Id. at &7-68. Later, Judge Everett, in dicta, found in his dissenting opinion in United
States v. Moore, 15 M.J. 354, 372 (C.M.A. 1983)(Everett, J_, dissenting), that "the Frye test still has
vitality.” This was not an issue, however, because, as with Martin, the trial predated the rules.

68 Though not directly relevant to this discussion, the ultimate decision of the court is interesting.
The trial judge refused to permit the defense to lay a foundation for the PSE. In other words, he did not
permit testimory on the reliability or general acceptance of the test. On appeal, this was found to be
error. Rather than remanding, however, the court loocked at state and federal cases, as well as several
articles, and concluded that it was “unable to imagine anything which [the expert] could have said that might
have led the military judge to conclude that PSE enjoys general acceptance in the scientific community.”
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Thus, the error was harmless., 17 M.J. at 688. Two problems with this result exist. If it was so clear that
the proffered evidence was unreliable that the appellate court could reject it out of hand, then why was the
trial court wrong to do likewise? Certainly, not all evidence merits an admissibility hearing. Evidence
based on astrotogy or voodoo probably could be rejected without @ hearing. Additionally, the court claimed
PSE was in the “"experimental rather then the demonstrable stage." Id. at 688. To support this claim, it
cited cases, House Committee hearings, and articles as aged as nine years old. 1d. Though it very well may
be the tase that PSE was stitl in the experimental stage in 1983, to cite nine-year-old scientific support is
questionable,

6% 1d. at 686-87.

71 1d. at 687 (citing Addison, 498 F.2d 741-744 (D.C. Cir. 1971)}.

72 Id. Does this suggest that the court defipes Military Rule of Evidence 702 as meaning that anytime
the judge finds the probative value outweighed by the prejudicial effect, no matter how slightly so, the
evidence shouid be deemed inadmissible? Such an interpretation would vest enormous diseretion in trisl
judges handling this ipherently subjective issue.

73 In other cases, the question was aveided when possible. For example, in United States v. Lusk, 21
M.J. 695 (A.C.M.R, 1985), the issue was the admissibility of a Becton-Dickinson Duquencis test for the pres-
ence of marijuana. Although the court noted that the new Military Rules of Evidence cast doubt on Frye, this
particular test was accepted germerally. 1d. at 699. As a result, the court did not have to address the
problem of a test that was not generally accepted, but might, nevertheless, meet 2 lower standard (if one
existed).

T4 18 M.J. 172, 178 (C.M.A. 1984). The court went on to note that “the essential timiting parameter is
whether the testimony ‘will assist the trier of fact to understand the evidence or to determine a fact in
issue,'" 1d.

7 1d. at 179.

76 22 M.J4. 165 (C.M.A.), cert. denied, 479 U.5. 953 (1986),

77 Id. at 167. A second objection was that the CID agent was not a qualified expert. This issue is
related to the general acceptance issue because it likewise turnis on a determination of how broad Military
Rule of Evidence 702 was meant to be. The CID agent had attended a five-day course by one of the preeminent
practitioners in the field and received other unspecified training, but was not a chemist, nor had he written
on the subject. Additionally this was only his second case involving the technique. The court found that he
was an expert. Id. at %68. In a beautiful piece of judicial draftsmanship, it noted that “[gliven the broad
language of Military Rule of Evidence 702, we have no doubt that Sherlock Holmes could be eminently qualified
as an expert in this field." 1d. at 168 n.6. This decision is indicative of the court’s new approach to
admissibility and previewed how the broader approach would affect the Frye standard.

78 Id. at 168. The court did not address the term "general acceptance." Instead, its finding that a
body of "specialized knowledge" existed was based on three factors; |} state courts had accepted similar
evidence; 2) the technique was based on established laws of physics and common sense; and 3) the process was
capable of guantification. 1d. Clearly, the court was looking to the issue of reliabitity, but not depend-
ing on a "scientific vote" in doing so.

7% 1d.

80 By labeling the expert testimony "helpful, i.e., relevant", it is unclear whether the court is using
Military Rule of Evidence 702 or Military Rules of Evidence 401 and 402 as the standard. Rule 702 deals with
helpfulness, whereas Rules 401 and 402 involve relevancy., The wording of the decision would suggest the
terms are synonymous. Further, the decision mentions all three rules without ever clearly distinguishing
among them. This type of imprecision reappears in subsequent decision such as United States v. Gipson, 24
M.J. 266 (C.M.A. 1987). The result is that it becomes extremely difficult for trial practitioners to deal
with novel scientific evidence in a systematic way.

81 93 L.Ed.2d at 393 (White, J., and Brennan, J., dissenting). Such a ruling, whether finding incorpo-
ration or not, cbviously would have had enormous impact in the federal courts, as well as the military

courts.,
82 17 W.J. 884,
8B 12 ML, 165,
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8 22 m.4. 165.

8 93 L.Ed.2d at 392.

8 1d. at 393. _

B7 24 M.J. 246 (C.M.A. 1987). Interestingly, Gipson generally is characterized as an important case
because of the issue of polygraph admissibility. Actuslly, that is not the reason Gipson is a seminal case
for the military practitiomer. I[nstead, its importance lies in the fact that it overruled prior military
case law that employed the Frye standard in assessing novel scientific evidence. The case could have in-
volved any novel scientific technique or process and would have had precisely the same effect on the admissi-
bility of polygraphs.

88 A motion in limine would be an appropriate way to raise the issue of admnissibility of novel scientif-
ic eviderce. In making the tactical choice of when and whether to make the motion, litigaters should remem-
ber that the burden of persuasion is generally on the party making the motion or raising the objection. See
MCM, 1984, Rules for Courts-Martial 801{e){4),(5) and B801{g)lhereinafter R.C.M.]. Additionally, if the
motiorn has resulted in the preclusion of novel scientific evidence, the proponent should insure the trial
judge’s essential findings (R.C.M. 905(d)) are as complete as possible. At minimun, the propenent should
address all components of both the relevancy rules and Military Rules of Evidence 702. To the extent the
findings on the record are incomplete, the judge should be asked to fill in the gaps. Similariy, if the
proponent senses that the trial judge misunderstands the legal standard, he or she should ensure the misun-
derstanding is placed on the record. Doing so not only will preserve the issue for appeal, but also will
give appellate litigators the material they need to work with, This is particularly important with regard to
novel scientific evidence because, as advances in forensic science are made, the ability of appellate level
courts to declare "harmless error™ will diminish. For a brief, but extremely helpful, guide to motion prac-
tice in the military, see American Bar Association, Military Motions: A Handbook for Lawyers (1986).

89 24 M.J. at 247. An interesting question is why the defense was not permitted to attempt to lay a
foundation even if the general acceptance standard was being used by the judge. Essentially, the judge was
holding that the evidence was not generally accepted without taking evidence on that issue. This is similar
to what happened in Bothwel{. 17 M.J. at 684. I[f this practice was followed regularly, one must query how a
technique or process that at one time might have been unreliable, but which subsequently was improved, ever
would get into court. The trial judge in Gipson did note that the government was offering a potentially
jnculpatory polygraph. 24 M.J. at 247. Presumably, two different results was an indication of the general
unreliability of polygraphs. wWithout teking evidence, however, how could the judge possibly have known
whether the difference was the result of factors that would relate to admissibility or only of factors con-
cerned with the appropriate weight to be afforded the seemingly divergent results?

0 753 F.2d 1224 (3d Cir. 1985).

91 24 M.J. at 250,

Id.

Id.

Id. at 250-251.

Id. at 251, see supra text accompanying note 58.

M.lJ. at 251.

Marmual for Courts-Martial, United States, 1969, para. 142e (Rev. ed.).

Gipson, 24 M.J, at 250,

It could be read as an indication that the drafters, who swere Writing the new rules as the Federal
Rule of Evidence 702 debate was occurring, were unsure of what standard to adopt and, therefore, were leaving
it up to the courts. Arguably, the use of the word "may" was an indication that the military drafters felt
it appropriate to retain frye, but, given the current debate, were unwilling to do so until the issue was
reselved as to Federal Rule of Evidence 702.

100 gee Gipson, 24 M.J. at 250-51. With regard to the failure to mention polygraphs, the drafters may
have felt that it was poor draftsmanship to single out any one form of novel scientific evidence. Addition-
ally, the omission may have been an indication of their bhelief that it would be inappropriate to exclude a
category of evidence that might, over time and wWith advances in science, become generally accepted. This is
of course speculation, but probably no more so than the court’s own analysis of the deletion. TYhe Drafters’
Analysis sheds rmo {ight on this specific issue.

g/8IRELAN
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101 Though concurring, Judge Everett seemed to have mixed emotions. He noted that "at the very least,
the expert witness should be able to relate his theories to scientific principles having a substantial body
of adherents." [d. at 255 (Everett, J., concurring).

102 14, at 251-52.

103 gee Gipson, 24 M.J. 266; see also United States v, Abeyta, 25 M.J. 97 (C.M.A. 1987); United States v.
Dazier, 28 M.J. 550, 551 (A.C.M.R. 1989). Abeyta excluded polygraph evidence on the grounds that the accused
did not testify, and therefore, it was not relevant. 25 M.J. at 98. Dozter held the trial court’s exclusion
of a speech pathologist’s testimony to be error. 28 M.J. at 552, The pathologist would have testified that
the accused did not make certain phone calls based on a phonetic transcription of his woice. Dozier is an
important case because the court noted that the technigque offered would have met the Frye test. 1d. This
itlustrates that the test still may be used to meet the requirements of Gipson. As the Gipson court noted,
in evaluating probativeness and helpfulpess, "one of the most useful tools is that very degree of acceptance
in the scientific community we just rejected as the be-all-end-all standard.™ 24 M.J4. at 252.

104 For an excellent discussion of the “relevancy test," see P. Giamnelli & E. Imwinkelried, Scientific
Evidence (1986). They note that the relevancy test has three steps: L) identify the probative value of the
evidence; 2) identify any countervailing dangers or consideratjons inherent in admission; and 3} balarce the
probative value against the dangers posed. In terms of probative value, when dealing with scientific evi-
dence the focus should be on the reliability factor. P. Giannelli & E. Imwinkelried, Scientific Evidence
sections 1-6(A)-(C). Cases discussing the probative value jssue include United States v. DeBetham, 348
F.Supp. 1377 (S.D. Cal. 1972), aff’d, 470 F.2d 1397 (9th Cir. 1972}, cert. denied, 412 U.5. 707 (1973), and
United States v. Ridling, 350 F.Supp. 90 (E.D. Mich, 1972). On the other hand, ore of the major countervail-
ing dangers is that of "mystic infal{ibility." See supra note 11 and accompanying text.

105 gee supra notes 35-35 and accompanying text.

106 see supra notes 59-61 and accompanying text.

107 Remember that the standard for appellate review of admissibitity in the area of novel scientific
evidence is “abuse of discretion.® See P. Giamnelli and E. Imwinkelried, supra note 104, section 16(c);
United $tates v. Williams, 583 F.2d at 1194, 1200 (2d Cir, 1978); United States v Baller, 519 F.2d 468, 467
{4th Cir. 1975). For error tc be found, the ruling must have materially prejudiced a substantial right of a
party. Mil. R. Evid. 103¢a). In order for the error to be preserved, an objection must be made in & timely
fashion, "stating the specific ground of objection, if the specific ground was not apparent from the con-
text." Mil. R. Evid, 103(a){l). Additionally, in cases excluding eviderce, an offer of proof as to the
excluded evidence must have been made unless contextually clear. Mil. R. Evid. 103{a)(2). Defense counse!
should not rely on the plain error doctrine, Mil. R. Evid. 103(d). Particularly in the area of novel scien-
tific evidence, plain error will be difficult to demonstrate if for no other reason than the novelty of the
process. A fuli-blown hearing on a motion in limine should meet most of these requirements and is the recom-
mended method for litigating the admissibility of scientific evidence. Obwviously, in most cases the defense
will want to address this issue prior to entering pleas, particularly if the evidence is inculpatory.

108 Mil. R. Evid. 402; see supra notes 45 and 6.

109 Mil. R. Evid. 401; see supra notes 45 and 66.

110 gee generally McCormick on Evidence 605-0% (3d ed. 1984).

1M1 see, e.g., United States v. Gipsen, 26 M.J. 246, 251-52 (C.M.A. 1987).

12 14. at 251.

M3 4.

14 gee id.

15 1. at 252,

116 1he one problem may be the Military Rule of Evidence 702 focus on overwhelming, misleading, or con-
fusing. As discussed earlier, if Federal Rule of Evidence and Military Rule of Evidence 702 are to have
meaning beyond their 403 counterparts, they must be more restrictive. See supra note 62 and accompanying
text. If this is se, then evidence that survive a Frye and a Rule 403 analysis might not survive a
Gipson/Downing 702 analysis.

M7 17 w.J. 684 (A.C.M.R. 1983).

T8 14, st 686,

119 Gipson, 24 M.J. at 251.
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120 14,

321 1pis is not a necessary conclusion, however. Arguably, unreliasble evidence may, in fact, be valid
evidence. As an extreme example, consider the ancient proposition that the earth was flat. An assertion
that the earth was round, prior to the 15th century, would have been rejected out of hand not only as unreli-
able, but also as contrary to the scientific principles then generally accepted. Albeit extreme, this exam-
ple highlights the problem implicit in a new technique, particularly when that technique is based on truly
novel scientific principles. To resclve this theoretical problem would require courts to forege admissibili-
ty snalysis in favor of an almost exclusively weight evaluation by the fact finder. Obviously, for policy
reasons, this will not be done.

122 gee supra text accompanying notes 94-95.

123 gipson, 24 M.J. at 251,

126 gee id.

125 of course, this is also what the trial judge did under the Frye standard. The judge now has much
greater leeway because, under frve, he or she was constrained by expert testimory on whether the procedure
was generally accepted. Therefore, the relevancy approach enharces the role of the judge. The judge not
only supplants Frye's “scientific jury,” but also does so in the absence of clear guidelines on where to draw
the line distinguishing admissibility versus weight.

126 Downing, 753 F.2d at 1238. The Gipson court similarly retains Frye in this mapner. 24 M.J. at 252.

127 753 f.2d at 1238.

128 14,

129 a5 a measure of reliability, the court suggested comparing the number of times a valid result occurs
to the rumber of times the results is erroneous. Any time the technigue is more Llikely to produce the erro-
neous result, it should be deemed unreliable. 1d. at 1239.

130 1d.

131 Id. at 1238-39. The court based its discussion on the work of Judge Weinstein and Professor Berger.
3 J. Weinstein and M. Berger, Weinstein’s Evidence section 702 (1985). With regard to judicially noting
testimony of experts in previpus cases, care must be taken to ensure the state of the scientific technique
has not changed. Advances in technology are inherent in novel scientific techniques because, at least until
they become generally accepted, they continually are being tested and evaluated. Therefore, the procedure
may have been improved or discredited because the testimony in a prior case was taken.

132 498 F.2d at 744; see supra note 11 and accompanying text.

133 powning, 753 F.2d at 1239.

134 Indeed, the absence of experts testifying that the technique is not generally accepted may exacerbate
the perceived problem of “mystic infallibility.®

135 753 r.2d at 1239.

136 1his is a particular problem with regard to movel forensic scientific techniques. To the extent that
a technigue is unique to forensic science, the experts who have developed it and who will testify concerning
jts reliability very well may have a vested interest in its acceptamce by the courts. Further, because it is
a forensic technique, it may be some time before an urbiased scientific community, not invelved with foren-
sics, evaluates it.

137 753 F.2d at 1239. The problem of bias discussed earlier is present here as well. See supras note
136. To the extent a private laboratory is involved in forensics, it has a vested interest in being able to
generate definitive results. The problem is not so much one of producing results that a client would want,
as it is of reporting a result at all when the data may not be clear enough to support one. concerns in this
area are not limited to private firms. For examplie, although this writer found Air Force Office of Special
Investigations (AFOSI) polygraphers to be extremely fair minded and objective, a common perception exists
among military defense counsel that AFOSI polygraphs are unreliable and have an undue tendency to inculpate.
As part of a team designed to "gatch" criminals, the belief is that OSI poigyraphers will want to prove guilt
via the polygraph examination,

138 an example of the balancing is found in United States v. Mance, 256 M.J. 244 (C.M,A. 1988). The court
refused to permit expert scientific testimony to the effect that melanin--a substance responsible for skin
pigmentation and found %n urine--could result in a positive urinalysis for cannabis. The court noted that
the expert involved was self-taught, had nc formal forensic education, and had no lab. Additionally, no
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tests had been dore to verify the theory, and the expert was unaware of any scientist other than himself who
supported the theory. Therefore, the testimony would only serve to confuse and mislead the fact finders.
Id. at 247.

139 753 £.2d st 1240. There have been a number of military appellate cases upholding the judge’s discre-
tionary powers. In United States v. Jensen, 25 M.J. 2B4, 289 (C.M.A. 1987), the Court of Military Appeals,
citing Gipson, upheld the trial judge’s exclusion of an exculpatory polygraph. The great degree of discre-
tion granted was indicated by the lack of discussion of the basis for exclusion and by the court's statement
that "this is not te say that {the trial judge) would have erred by admitting (the) evidence.® Id. An
example of a case finding the trial judge to have abused his discretion is United States v. Rivera, 26 M.J.
638 (A.C.M.R. 1988). In Rivera the prosecution called an expert in psychology to testify about the "thera-
pist-patient sex syndrome.” Citing Gipson and Snipes, the Rivera court acknowledged that the rules relating
to novel scientific evidence had been relaxed. However, the court went on to point out that the expert in
gquestion and his associates were about the only people doing research in this area and that the syndrome was
not recognized in the Diagnostic and Scientific Manual (DSM IIl). Rivera, 26 M.J. at &41. The court then
ruled that the trial judge had abused his discretion by admitting the testimony because both the technique
employed and its underlying principle were very much open to question. Additionally, there was concern about
the aura of "scientific legitimacy." Id. at &42. Rivera is a fascinating case because it reads very much
like a case, particularly when the discussion turns to issues such as inclusion in DSM I!l and the number of
researchers looking at the issue. Inclusion in DSM [I] is, in particular, a gereral acceptance issue. Of
course, 1t retains value in light of Gipson, but only when it serves as a standard resulting in the admission
of evidence. The absence of general acceptance under Gipson, however, should serve only to continue the
inquiry.

140 ynited States v. Gipson, 24 M.J. 246, 251 (C.M.A. 1987).

141 Mil. R. Evid. 401; see supra notes 45 and 6b.

142 1he proponent of the evidence should make an on-the-record proffer of the relationship asserted. See
United States v. Downing, 753 F.2d 1224, 1242 (3d Cir. 1985).

143 an example of a case rejecting evidence on this basis is United States v, Dibb, 26 M.J. B4D (A.C.M.R.
1988). In Dibb the defendant alleged that he was suffering from a transient mental disturbance caused by
urea formaldehyde gas and, therefore, did not have the mens rea to establish the dishonorable nature of his
acts; that is, issuing worthless checks. Id. at 831. The court rejected the evidence because the defendant
made “no proffer that (he) presently suffered from such a mental disturbance, that the physiological condi-
tion caused a psycholegical reaction, or that the militery environment in which the appellant lived ard
worked contained substances that would trigger the onset of the mental disturbance." Id. at 832.

144 one final consideration in a Military Rule of Evidence 702 analysis is whether the individual provid-
ing the testimony can be qualified as an expert. To be so qualified, the individual must have special knowl-
edge, skill, experience, training, or education sufficient to make it reasohable to rely on his testimony
assuming it passes muster as to the other facets of the rule. This is a very low threshold and the expert
does not have to be an "outstanding practitioner" in the field. United States v. Barker, 553 F.2d 1013, 1024
(6th Cir. 1977). An oft-cited military case is United States v. Garries, 19 M.J, 845 (A.F.C.M.R. 1985). In
Garries a detective was called as a blood stain expert. He had attended a course at the University of Colo-
rado taught by a nationally-recognized blood splatter expert and had been involved in 20-30 actual cases.
The detective was held to have been qualified properly as an expert in the field. An example of a case
rejecting an individual as an expert is United States v, Carter, 26 M.J. 42B (C.M.A. 1988). In Carter admis-
sion of a CID agent's testimony that the victim exhibited responses similar to other rape victims was held to
be error because he was not properly qualified in the field of rape trauma syndrome. In other words, mere
familiarity is insufficient,

145 wil. R, Evid. 403, see supra notes 45, 66. '"Probative value involves a logical process of reasoning
favored by the lew. Prejudicial effect means some urwelcome influence on the logical process ..." §.
Saltzburg, L. Schinasi and D. Schlueter, supra note 65, at 343.

146 united States v. Teeter, 12 M.J. 716, 725 {(A.C.M.R. 19B1){citing United States v. Dernis, &25 F.2d
782 (8th Cir. 1980)).

147 ynited States v. Downing, 753 F.2d 1224, 1243 (3d Cir. 1985); see supra text accompanying note 62.

148 this js one excellent reason to seek special findings in all Military Rule of Evidence 403 rulings.
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149 24 M.J. 897 (C.G.C.M.R. 1987).

150 I1d. at 906.

151 Military Rule of Evidence 403 does include mention of delay, waste of time, and needless presentation
of cuntative evidence. These issues of judicial economy are not unigue to movel scientific evidence, howev-
er, snd their handling will mirror that involved with ronscientific evidence. Indeed, these provisions
seldom are invoked in situations involving scientific evidence.

152 |n the fact of an assertion that whatever standards might be chosen would, nevertheless, be irncapable
of quantification, the authors would suggest consideration of admissibility standards that differ based upon
whether the evidence is inculpatory or exculpatory. One such approach, which would employ a beyond a reason-
able doubt standard for prosecution evidence and a preponderance standard for defense evidence, has been
outlined by Professor Giannmelli. Giamnelli, supra note 23, at 1249-50. Another technigue might be to apply
the more stringent germeral acceptance test for inculpatory evidence and the relevance test for exculpatory
evidence. Though such approaches would not solve the problem of lack of quantification, they would, to a
much greater degree, place the risk where it should Yie--with the prosecution. Acceptance of differing
standards would, of course, tend to result in a greater number of acquittals than would be the case if both
sides were subject to the same lower standard. As a policy matter, however, we should strive for a system in
which the innocent defendant could present any evidence that might demonstrate his or her innocence. Simi-
larly, we should create stringent safeguards against admission of evidence that might wrongly convict that
same defendant. To argue that both sides have an inherent right to present evidence of the same guality is
te reject the adage that we would rather ten guilty defendants go free than convict one innocent one.

153 1y s certainly open to question whether "abuse of discretion" is an appropriate standard to use when
dealing with exculpatory evidence, particularly when the evidence is of a scientific nature, but has not vet
been generally accepted.

154 The term probative" is purposefully wsed here in contrast to the term “materisl® in question two.
This is to indicate that the probativeness of evidence is the combination of the response to all the ingui-
ries set forth in the previocus questions.

155 for example, & judge might admit evidence when the application is somewhat guestionable, but rot do
s0 in the case of other evidence in which similar questions arise as to application, because of additional
questions concerning technigue and principle.

156 gee swra note 51.

k W % % & N
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TAW NOTES - OBSERVATIONS ON THE FINAL EPPA RIJLES

There are six subparts to the law. The first covers employers, the
secord sets forth rules on exemptions, the third provides restrictions on
use urder the exemptions, the fourth sets forth the recordkeeping require-
ments, the fifth describes the enforcement, and the sixth sets forth the
rules for the administrative enforcement of the Act. Those cbservations are
limited to the first four parts,

The Department of labor will distribute to employers a notice describ-
ing employee rights and employer responsibilities, and the poster must be
conspicucusly displayed on the premises. Despite the glut of posters, and
the fact that an employer may have not intended to use polygraph tests, the
poster must be displayed.

Regarding the scope of coverage, the rules state Congress intended EPPA
to have the broadest possible coverage urder the comerce clause, and that
means virtually every private employer.

Law enforcement agencies asked if the cooperation of an employer by
making an employee available for testing during the investigation of a crime
would violate the law. The rules now have an added clause which makes it
clear that employers are not responsible under EPPA for any test police
authorities might decide to administer during the course of their investiga-
tion of any theft or other incident involving economic loss which the em-
ployer reported to such authorities without incurring any liability under
the Act. For exanple, allowing a test on the employer’s premises during
working time and similar types of cooperation would not be construed as
being within the Act’s prohibited conduct. However, the rules prohibit
tests by police in which the employer reimburses police authorities for
costs of tests they administer, or where the employer administers the test
at the request or direction of police authorities.

A new subsection makes clear that a fairly common practice of police
authorities to disclose test results to employers, particularly when the
test indicates deception on the part of an employee, violates section 3(2)
of the Act, which prohibits employers from "using, accepting, or inquiring®
about the results of a lie detector test. The police are not liable, but
the employer is if he takes notice.

A polygraph instrument may not be used as a threat to induce admissions
even though there is no intention on the part of the employer to actually
conduct a test, as this amounts tc a threat or suggestion of a test.

Paper and pencil tests, honesty tests, graphcanalysis, and similar
tests are not precluded by the Act.

The Final Rules were published in the Federal Register, 56(42), March
4, 1991, ard the observations are based on that information. [Ed.)
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Voice Stress Analyzers and similar devices are precluded fram use uder
the Act because it is generally urderstood that measurement of stress asso—
ciated with an answer implies deception. These devices are specifically
mentioned within the term "lie detector” as defined by the Act.

Transfer of an employee outside the United states for the purpose of
giving the test, is considered to be covered by the Act, and so is testing
aboard a cruise ship outside territorial waters of the United States, if the
ship is considered to be within the jurisdiction of the United States.
while the wording of the rule on tests aboard ship is difficult, the meaning
is clear, they interd to prohibit any evasion of EPPA by testing at sea or
abroad. Aliens in the United States are protected by the Act.

Neither the Act nor the rules amplify on the definition of the term
"employee." FEPPA defines "employer" as any person acting directly or indi-
rectly in the interest of an employer in relation to an employee or prospec—
tive employee,”™ but this deoes not include the polygraph examiner employed
for the sole purpose of conducting a polygraph test.

Polygraph testing by persons other than an employer is not precluded by
the Act. Thus, the restrictions do not apply to public agencies in the
performarce of law enforcement activities, to lawyers who administer lie
detector tests to clients, and potential witnesses, or to fishing tournament
officials who administer tests to winning contestants. The rule states,
vSimilarly, although the abuses Congress intended to correct may be present
with bona fide independent contractors, such as truck owner-operators, the
Department does not believe EPPA applies to such bkona fide independent
contractor relationships. Thus, EPPA restrictions do not apply to the
testing of an individual person who is a bona fide independent contractor.”
But the rules do apply to employees of such a contractor. The term indepen-
dent contractor, as meant here, is defined in Rutherford Food Corp. v.
McComb, 331 U.S. 722 (1947) ard labor standards case law.

Tests by employment placement agencies and job recruiting firms given
at the request of cardidates or potential enployers is prohibited as the
tests are conducted on behalf of a prospective employer, whether or not the
employer seeks the information. State employment services are included in
the ban.

The rules interpret the law to include former employers under the Act
with respect to the statutory prohibitions on discrimination.

The final rule excludes from the Act public employees of federal, state
or local governments, but does not extend to tests by or on behalf of gov-
errment entities, or contractors, or nongovermmental agents of a goverrment
entity, with respect to any employees in the private sector. The federal
govermment may administer tests to employees of private contractors engaged
in intelligence and counterintelligence work, and the law mentions employees
of DoD, DoE, NSA, CIA, and FBI contractors with access to classified infor-
mation arnd subject to counterintelligence investigations.

while the sudden escalation of shortages in a given accounting period,

by itself, would not provide a sufficient basis for testing, the testing of
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an employee would be permissible if a subsequent investigation into such
shortages pinpointed actual missing items as a result of wrongdoing, and
provided information to support the other prerequisites of "access" and
"reasonable suspicion.”

Trade secrets are now included within the definition of property.

The Dol denied a request of the Service Employees International Union
that Dol monitor the extent to which tests under the ongoing investigation
exemption are administered, noting that the Department does not have au-
thority to require its notification whenever one might be administered,

Reascnable suspicion cannot be established from the results of a poly-
graph examination or the results of a paper and pencil test, However,
reasonable suspicion may be formulated on the basis of sole access by one

enployee.

Although the final rules do not modify the definition of direct access
required for polygraphing applicants and employees under the controlled
exemption, the new rules do allow testing an employee if an investigation
reveals access, regardless of their described Jjob duties. It is the access,
not the job description that matters.

The issue was raised about a cross-reference which appears to incorpo-
rate the conditions of section 7(d) exemption for ongoing investigations in
the section 7(f) exemption for ocontrolled substances. The Act does not
impose the "reasonable suspicion" condition on employers registered under
the Controlled Substances Act, and also excluded the requirement for a
statement to be given to the examinee which details the specific incident
that is the subject of investigation, the examinee’s access, and the employ-
er’s basis for reascnable suspicion. The new rule removes the confusing
cross-reference and clarifies the scope of the term "potentially irwvolving.™

In regard to the "primary business purpose" of the security services
exemption which is defined in the draft regulation to mean that 50% or more
of the employer’s business receipts must be derived from providing the types
of security services enumerated in the Act, the new rules clarify it so that
where a parent corporation includes a subsidiary corporation engaged in
provided security services, the business receipts test is applied to the
subsidiary corporation, not the parent corporation.

The question was asked of Dol as to whether the definition of the temrm
"security alarm systems" includes additional types of security devices, such
as mechanical or electronic locking systems, to qualify for the exemption.
They said no, that nothing in the Act provides for a broader interpretation.

The statement pertaining to commercial and industrial assets and opera-
tions which are "designated in writing by an appropriate Federal agency to
be vital to national security interests" was of concern, because the DoD Key
Assets Protection Program list is classified and therefore not available to
the public. The new definition will allow testing of prospective employees
who are engaged in quarding goverrment facilities or who guard private
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facilities pursuant to a requirement by a goverrment agercy that such facil-
ities be guarded.

The interim rules which did not allow an exemption to include security
services to private homes or businesses not primarily engaged in handling,
trading, transferring, or storing ocurrerncy, negotiable securities, precious
commodities or instruments, or proprietary information, was the topic of
considerable discussion because the legislative history was ambiguous, ard
at times, contradictory. The final rule will take a narrow view and will
rot allow the exemption to apply to every business or ship, or homes. Howev-
er, the Department has added to the final rule coverage of protective ser-
vices for casinos, racetracks, lotteries, or other business activities where
large amounts of cash are acquired from or dispensed to customers, i.e., the
cash in effect constitutes the inventory or stock in trade. Businesses
engaged in the sale or exchange of precious commodities such as gold, sil-
ver, or diamords, including jewelry stores or other stores that stock such
precious cammodities, prior to transformation into pieces of jewelry, sil-
verware, or other items, have also been included.

The earlier interpretation of "prospective employee" under the exemp—
tion which allows testing of persons for security services or work with
controlled substances has been broadened to include those current employees
who are being considered for transfer to such duties providing that the
current enployee is considered a job applicant or prospective employee with
respect to the new position being applied for. Read that section with care
before using it as it seems to have some contradictory statements. Dol does
not allow the employer to conduct the tests of those prospective employees
after they are hired.

The word "occasional" has been deleted from the rule stating any em-
ployee whose access to secured areas is "occasional™ would not qualify.
They note that the APA argued [correctly] that it is the knowledge and
ability to compromise the security of protected coperations that is the
determinative factor in the exemption, and not the frequency of opportuni-
ties which may be available.

The rule on not testing those employees wheo will not be employed to
protect ... was broadened to permit testing of a prospective enployee who
would be likely at some time to protect covered facilities, operations,
materials, or assets," such as through rotation of work assigmments or
through selection from a pool of available employees, even if selection for
such work is unpredictable or infrecuent.

The rule requiring 48 hours notice was considered by many as too re-
strictive, and as reasonable by others [including the APA]. The Act only
requires "“reasonable written notice." As a compromise the new rules will
allow a 24 hour time period, if freely agreed to by the prospective employee
and does not become a condition of employment. If the shorter period is not
accepted, the 48 hour rule applies. The rules will now require some docu-
mentation of the time and date of receipt of the notice.

Drug companies objected to the interim rule that would permit a person

who has direct access to controlled substances to present a certificate from
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a physician that they are being treated for driug addiction and, for that
reason, may refuse to take a polygraph test. Absurd as the rule is, it will
stay as written.x*

The provision for excluding counsel from the room where the examination
is administered during actual testing was the topic of much discussion. The
Department tock the position that the issues were theoretical and it under-
stands that the only parties present during an examination are, as a matter
of established polygraph practice, the examiner and the examinee. However,
inherent in the right to counsel is the provision of a corvenient place on
the premises of the employer or examiner where the examinee may consult
privately with their attormey.

The rules require that the examinee be allowed to review all of the
questions before the actual test. At issue was whether the questions had to
be presented 48 hours before the test or during the immediate pretest phase.
On inquiry the Department found that the questions are in usual practice
reviewed with the examinee immediately before the test, and finalized at
that point. Therefore, a longer prior notice would be impractical. The
final rules has been modified to make clear that the questions to be asked
during a test can be presented in writing and reviewed with the examinee any
time prior to the actual testing phase.

If, in the pretest phase, the employee makes admissions, the examiner
may rephrase the relevant questions, so long as the questions cover only the
crime under investigation. Even a post-test admission relating to the crime
may permit rephrasing of relevant cuestions to continue the test, by
reverting to the pretest phase and rewriting the new relevant questions. It
is important to note that this revision of the relevant questions must be
limited to the ongoing investigation. Admission of unrelated wrongdoing may
not be the topic of further or revised testing, as that would be contrary to
the statute.

No change was made in the interim final rule that requires an employer
to interview an examinee before taking an adverse employment action, even
though that might be inconvenient in the case of a job applicant.

The law requires that an employer furnish a copy of the "“corresponding
charted responses" to an examinee before any adverse action can be taken.
This was the topic of considerable comment by the APA and others. The
legislative history was not clear. The Department finally decided that
Congress intended that an employee be provided with a copy of their respons-
es, as recorded on the polygraph chart, corresponding to all of the ques-
tions asked during the examination ~-- even if fifteen or more feet in
length, and prior to any adverse employment action. The rule now requires
that the entire polygraph chart be reproduced and furnished.

There may be difficulty in terminating an employee who has access to
controlled substances who is under treatment, under the Americans With
Disabilities Act. See Polygraph (1991), 20(1), 32-34.
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In regard to the required $50,000 bord or the equivalent amount of
professional liability coverage, the Department has decided not to establish
a uniform bond format with related administrative procedures and instruc-
tions in the text of the final rule. Indomsotheynotedtlmtthelack
of interest in bonds in the polygraph examiner community strongly suggests
that the statutory alternative of professicnal liability insurarce is pre-
ferred. However, the Department will provide guidance for those irdividual
examiners who wish te cbtain a $50,000 bord in lieu of liability insurance.

The Committee of National Security Companies, Independent Armored Car
Operators Association, National Armored Car BAssociation, National Burglar
arnd Fire Alarm Association and several polygraph examiners [but not the APA]
raised concerns about the limit of five polygraph tests on any given day amd
the 90-minute length of tests. Confusing was whether the Act meant only
tests covered by the Act or included tests conducted ocutside the scope of
the Act. Some commentators considered the 90-minute rule unrealistic in
those cases where the objective of the test can be achieved in less time.
The Department recognized that some tests may be completed in less than 90
minutes, and that the regulations permit an examinee to depart from the test
in such cases without placing the examiner and the employer in technical
violation. But if that happens you camnct render an opinion., the rule has
been clarified so that on any given calendar day on which a test within the
scope of the Act is administered, the examiner may not conduct more than a
total of 5 tests, regardless of whether any of the cther tests are adminis-
tered under the Act. The law does not apply to days in which all of the
tests are conducted outside of the Act. The requirement that no testing
period shall be less than 90 minutes in length is also construed as applying
only to tests subject to the Act’s provisions. In regard to those tests
under the Act which are terminated in less than 90 minutes, an opinion on
the examinee’s truthfulness may not be made. The statute provides no au-
thority for a more reasonable or less stringent requirement.

Daily records of the number of tests given that day apply only to those
days in which a test is given under the Act. Regardless of state laws that
are less stringent, the Department requires you to retain tests records for
three years, as the law is specific on that point.

Same clarification was needed as to who was included when disclosing
information to an employer who reqguested the test. The rule has been clari-
fied to allow the test results to be disclosed to any management personnel
of the employer where the disclosure of such information is relevant to the
carrying out of their job responsibilities.

The Department considered it in the interest of the examinee to allow
the practice of having other examiners verify conclusions and/or observa-
tions providing the 1dent1fy1ng information is not provided to the other
examiner. So quality control is permitted if the name of the examinee is
protected.

The State of Texas was concerned about the restrictions on disclosure
and their effect on the state inspections of licensed polygraph examiners’
records. The other 31 states with licensing laws did not comment. The
Department of Labor said the plain meaning of the statute prevents the Texas
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Polygraph Examiners Board or any other State and local govermment fram
inspecting the polygraph tests conducted by an examiner. They did not say
whether this applied only to records of tests conducted under the Act, or to
all test. They noted that only a change in the law, asintroducedbycon-
gressman Bartlett in H.R. 3451 would allow such disclosures.,

The review above is based on informaticn in the Federal Register, and
is the interpretation of the author. The reader is advised to consult the
final rules of the Department of Labor, and legal counsel before taking any
action urder the EPPA. The reader should not take action based on the
coments in this article, as the article is only for general information.

¥ % k k % %
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POLYGRAPHR FROTECTION ACT OF 1988
Final Rule

EMPLOYMENT, INVESTIGATIONS, LABOR, LAW EWFORCEMENT
Accordinaly, title 29, chapter ¥, subchapter C, part 801 of the Code of Federal Regulations is revised
as set forth below.
Signed at Washington, DC, on this 25th day of February 1991.

Lyry: Martin,
Secretary of Labor

Samuel [. Walker,
Acting Assistant Secretary for Employment Standards.

John R. Fraser,
Acting Administrator, Wage and Hour Division.

Subchapter £--0Other Laws
Part BOT--Application of the Employee Polygraph Protection Act of 1988

Subpart A--General

Sec.

801.1 Purpose and Scope.

a01.2 Definitions.

a01.3 Coverage.

801.4 Prohibitions on lie detector use.
801.5 Effect on other laws or agreements.
801.6 Notice of protection.

B01.7 Authority of the Secretary.

801.8 Employment relaticnships.

Subpart B--Exemptions

801.10 Exclusion for public sector employers.

801.11 Exemption for national defense and security.

801.12 Exemption for emplovers conducting investigations of economic loss or injury.

801.13 Exemption for employers authorized to manufacture, distribute, or dispense controlled
substances.

BOt. 14 Exemption for employers providing security services.

Subpart C--Restrictions on Polygraph Usage Under Exemptions

801.20 Adverse employment action under ongoing investigation exemption.

801.21 Adverse employment action under security service and controlled substance exemptions.
801,22 Rights of examinee--general.

801.23 Rights of examinee--pretest phase.

801.24 Rights of examinee-actual testing phase.

801.25 Rights of examinee--post-test phase.

801.26 Qualifications and requirements for examiners.

Subpart D--Recordkeeping and Disclosure Requirements

801.30 Records to be preserved for 3 years.
801.35 Disclosure of test information.

Subpart E--Enforcement

801.40 General.

801.41 Representation of the Secretary.

801.42 Civil money penalties--assessment.

B01.43 Civil money penalties--payment and collection.
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Subpart F--Administrative Proceedings
General
801.50 Applicability of procedures and rules.

Procedures Relating to Hearing

801.51 Written notice of determination required.
801.52 Contents of notice.
801.53 Request for hearing.

Rules of Practice

801.58 General.

801.59 Service and computation of time.
801.60 Commencement of proceeding.
801.61 Designation of record.

801.62 Caption of proceeding.

Referral for Hearing

801.463 Referral to Administrative Law Judge.
801.64 Notice of docketing.

Procedures Before Administrative Law Judge

801.65 Appearances; representation of the Department of Labor,
801.66 Consent findings and order.
801.67 Cecision and Order of Administrative Law Judge.

Modification or Vacation of Decision and Order of Administrative Law Judge

801,88 Authority of the Secretary.

801.69 Procedures for initiating review.

801.70 Implementation by the Secretary.

801.71 Filing and service.

801.72 Responsibility of the Office of Administrative Law Judges.
801.73 Finai decision of the Secretary.

Record

801.74 Retention of official record.

801.75 Certification of official record.

Appendix A to Part 801--Notice to Examinee

Authority: Pub. L. 100-347, 102 Stat. 646, 29 U.S5.C. 2001-2009.
Subpart A--General

Section 80t.1 Purpose and scope.

(a) Effective December 27, 1988, the Employee Polygraph Protection Act of 1988 {EPPA or the Act}
prohibits most private employers (Federal, State, and iocal government employers are exempted from the Act) from
using any lie detector tests either for pre-employment screening or during the course of employment. Polygraph
tests, but no other types of lie detector tests, are permitted under limited circumstances subject to certain
restrictions. The purpose of this part is to set forth the regulations to carry out the provisions of EPPA.

(b) The regulations in this part are divided into six subparts. Subpart A contains the provisions
generally applicable to covered employers, including the regquirements relating to the prohibitions on lie
detector use and the posting of notices. Subpart A also sets forth interpretations regarding the effect of
section 10 of the Act on other laws or collective bargaining agreements. Subpart B sets forth rules regarding
the statutory exemptions from application of the Act. Subpart C sets forth the restrictions on polygraph usage
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under such exemptions. Subpart D sets forth the recordkeeping requirements and the rules on the disclosure of
pelygraph test informetion. Subpart E deals with the authority of the Secretary of Labor and the enforcement
provisions under the Act. Subpart F contains the procedures and rules of practice necessary for the
administrative enforcement of the Act.

section 801.2 Definitions.
For purposes of this part:

{a) Act or EPPA means the Employee Polygraph Protection Act of 1988 (Pub. L. 190-347, 102 Stat. 646,
29 U.s.C. 2001-2009).

(b} (1) The term commerce bas the meaning provided in section 3(b) of the Fair Labor Standards Act
of 1938 (29 U.S.C. 203(b}). As so defined, conmmerce means trade, commerce, transportation, transmission, or
communication among the several States or between any State and any place outside thereof.

{2) The term State means any of the fifty States and the District of Columbia and any
Territory or possession of the United States.

{(c) The term employer means any person acting directly or indirectly in the interest of an employer
in relation to an employee or prospective employee. A polygraph examiner either emplaoyed for or whose services
are retained for the sele purpose of administering pelygraph tests ordinarily would not be deemed an employer
with respect to the examinees.

(dy (1) The term lie detector means a polygraph, deceptograph, voice stress analyzer, psychological
stress evaluator, or any other similar device {whether mechanical or electrical) that is used, or the results
of which are used, for the purpose of rendering & diagnostic opinion regarding the henesty or dishenesty of an
individual. Voice stress analyzers, or psychological stress evaluators, nclude any systems that utilize voice
stress analysis, whether or not an opinion on honesty or dishonesty is specifically rendered.

{2) The term lie detector does not include medical tests used to determine the presence or
absence of controlled substances or alcohol in bodily fluids. Also not included in the definition of lie
detector are written or oral tests commonly referred to as "honesty" or "paper and pencil" tests, machine-scored
or otherwise; and graphology tests commonly referred to as handwriting tests.

{e} The term polygraph means an instrument that--

(1} Records continuously, visually, permanently, and simultaneously changes in cardiovascular,
respiratory, and electrodermal patterns as minimum instrumentation standards; and

{2) s used, or the results of which are used, for the purpose of rendering a diagnostic
opinion regarding the honesty or dishonesty of an individual.

{fy The terms mapufacture, dispense, distribute, and detiver have the meanings set forth in the
Controlled Substances Act, 2% th.§.C. 812,

{g) The term Secretary means the Secretary of Labor or authorized representatives.

(h) Emptoyment Standards Administratioh means the agency within the Department of Labor, which includes
the Wage and Hours Division.

(i) MWage and Hour Division means the organizational unit in the Employment Standards Administration
of the Department of Labor to which is assigned primary responsibility for enforcement and administration of
the Act.

{j) Administrator means the Administrator of the Wage and Kour Division, or authorized representative.

gsection B01.3 Coverage

(a) The coverage of the Act extends to "any employer engaged in or affecting commerce or in the
production of goods for commerce.” (Section 3 of EPPA; 29 U.5.C. 2002.) In interpreting the phrase “affecting
commerce” in other statutes, courts have found coverage to be coextensive with the full scope of the
Congressionatl power to regulate commerce. See, for example, Godwip v. Occupational Safety and Health Review
Commission, 540 F.2d 1013, 1015 (%th Cir. 1976). $ince most employers engage in one or more types of activities
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that would be regarded as "affecting commerce" under the principles established by a large body of court casesg,
virtually all employers are deemed subject to the provisions of the Act, unless otherwise exempt pursuant to
section 7 (a), (b), or (c) of the Act and Sections &01.10 or 801.1%1 of this part.

(b) The Act alsc extends to all employees of covered employers regardless of their citizenship status,
and to foreign corporations operating in the United States. Moreover, the provisions of the Act extend to any
actions relating to the administration of lie detector, imcluding polygraph, tests which occur within the
territorial jurisdiction of the United States, e.g., the preparation of paperwork by a foreign corperation in
a Miami office relating to a polygraph test that is to be administered on the high seas or in some foreign
location.

Section 801.4 Prohibitions on Lie detector use.

ta}y Section 3 of EPPA provides that, unless otherwise exempt pursuant to section 7 of the Act and
Sections 801.10 through 801.14 of this part; covered employers are prohibited from:

(1) Requiring, requesting, suggesting or causing, directly or indirectly, any employee or
prospective employee to take or submit to a lie detector test;

(2) \Using, accepting, or inquiring about the results of a lie detector test of any employee
or prospective employee; and

(3) Discharging, disciplining, discriminating against, denying employment or promotion, or
threatening any employee or prospective employee to take such action for refusal or failure to take or submit
to such test, on the basis of the results of a test, for filing a complaint, for testifying in any proceeding,
or for exercising any rights afforded by the Act.

(b} An employer who reports a theft or other incident involving economic loss to pelice or other law
enforcement authorities is not engaged in conduct subject to the prohibition under paragraph (a) of this section
if, during the normal course of a subsequent investigation, such authorities deem it necessary to administer
a polygraph test to an employee(s) suspected of involvement in the reported incident. Employers who cooperate
with police authorities during the course of their investigations into criminal misconduct are Likewise not
deemed engaged in prohibitive conduct provided that such cooperation is passive in nature. For example, it s
not uncommon for police authorities to request employees suspected of theft or criminal activity to submit to
a polygraph test during the employee's tour of duty since, as a general rule, suspect employees are often
difficult to locate away from their place of employment. Allowing a test on the employer's premises, releasing
an employee during working hours to take a test at police headquarters, and cther similar types of cooperation
at the request of the police authorities would not be construed as “requiring, reguesting, suggesting, or
causing, directly or indirectiy, any employee *** to take or submit to a lie detector test." Cooperation of
this type must be distinguished from actual participation in the testing of employees suspected of wrongdoing,
either through the edministration of a test by the employer at the request or direction of pelice autherities,
or through employer reimbursement of tests administered by police authorities to employees. In some
communities, it may be a practice of police authorities to request employer testing of employees befare a police
investigation is initiated on a reported incident. In other communities, police examiners are available to
emplayers, on a cost reimbursement basis, to conduct tests on employees suspected by an employer of wrongdoing.
ALl such conduct on the part of employers is deemed within the Act's prohibitions.

{c) The receipt by an employer of information from a polygraph test administered by pelice authorities
pursuant te an investigation is prohibited by section 3(2) of the Act. (See paragraph {a}{2) of this section.)

{d) The simulated use of a pelygraph instrument so as to lead an individual to believe that an actual
test is being or may be performed (e.9., to elicit confessions or admissions of guilt} constitutes conduct
prohibited by paragraph (a) of this section. Such use includes the connection of an employee or prospactive
employee to the instrument without any intention of a diagnostic purpose, the placement of the instrument in
a room used for interrogation unconnected to the employee or prospective employee, or the mere suggestion that
the instrument may be used during the ceurse of the interview.

Section 801.5 Effect on cther laws oF agreements.
(a) Section 10 of EPPA provides that the Act, except for subsections (a), (b), and (c) of section 7,

does not preempt any provision of a State or local law, or any provision of a collective bargaining agreement,
that prohibits lie detector tests or is more restrictive with respect to the use of lie detector tests.
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(b} (1) This provision applies to all aspects of the use of |lie detector tests, including procedural
safeguards, the use of test results, the rights and remedies provided examinees, and the rights, remedies, and
responsibilities of examiners and employers.

(2) For example, if the State prohibits the use of polygraphs in all private employment, polygraph
examinations could not be conducted pursuant to the limited exemptions provided in section 7 (d), {e), or (f)
of the Act; a collective bargaining agreement that provides greater protection to an examinee would apply in
addition to the protection provided in the Act; or mere stringent licensing or bonding requirements in a State
law would apply in addition to the Federal bonding requirement.

(3) On the other hand, industry exemptions and applicable restrictions thereon, provided in EPPA,
woutld preempt less restrictive exemptions established by State law for the same industry, e.g., random testing
of current employees in the drug industry not prohibited by State law but timited by this Act to tests
administered in connection with ongoing investigations.

(c) EPPA does not impede the ability of State and local governments to enforce existing statutes or
to enact subsequent legislation restricting the use of lie detectors with respect to public employees.

{d} Nothing in section 10 of the Act restricts or prohibits the Federal Government from administering
polygraph tests to its own employees or to experts, consultants, or employees of contractors, as provided in
subsections 7(b} and 7(c) of the Act, and Section B01.11 of this part.

Section 801.6 Hotice of protection,

Every employer subject to EPPA shall post and keep posted on its premises a notice explaining the Act,
as prescribed by the Secretary. Such notice must be posted in a prominent and conspicuous place in every
establ ishment of the employer where it can readily be observed by employees and applicants for employment.
Copies of such notice may be obtained from local offices of the Wage and Hour Division.

Section B(N.7 Authority of the Secretary.
(a) Pursuant to secticn 5 of the Act, the Secretary is authorized to:
(1) Issue such rules and regulations as may be necessary or appropriate to carry out the Act;

(2) Cooperate with regicnal, State, local, and other agencies, and cooperate with and furnish
technical assistence to employers, labor organizations, and employment agencies to aid in effectuating the
purposes of the Act; and

(3) Make investigations and inspections as necessary or appropriate, through complaint or
otherwise, including inspection of such records (and copying or transcription thereof), questioning of such
persons, and gathering such information as deemed necessary to determine compliance with the Act or these
regulations; and

{(4) Require the keeping of records necessary or appropriate for the administration of the Act.

(b Section 3 of the Act also grants the Secretary authority to issue subpoenas requiring the
attendance and testimony of witnesses or the production of any evidence in connection with any investigation
or hearing under the Act. The Secretary may administer oaths, examine witnesses, and receive evidence. For
the purpose of any investigation or hearing provided for in the Act, the authority contained in sections 9 and
10 of the Federal Trade Commission Act (315 U.S.C. 49, 50), relating to the attendance of witnhesses and the
production of books, papers, and decuments, shall be available to the Secretary.

{c) In case of disobedience to a subpoena, the Secretary may invoke the aid of a United States District
Court which is authorized to issue an order requiring the person to obey such subpoena.

(d) Any person may report a violation of the Act or these regulations to the Secretary by advising any
local office of the Wage and Hour Division, Employment Standards Administration, U.S. Department of Labor, or
any authorized representative of the Administrator. The office or person receiving such a report shall refer
it to the appropriate office of the Wage and Hour Division, Employment Standards Administration, for the region
or area in which the reported violation is alleged to have occurred.

(e) The Secretary shall conduct investigations in a manner which, to the extent practicable, protects
the confidentiality of any complainant or other party who provides information to the Secretary in good faith.
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(f) It is a violation of these regulations for any person to resist, oppose, impede, intimidate, or
interfere with any official of the Department of Labor assigned to perform an investigation, inspection, or law
enforcement function pursuant to the Act during the performance of such duties.

Section 801.8 Employment relationship.

(a) EPPA broadly defines "employer” to include "any person acting directly or indirectly in the
interest of an employer in relationship to an employee or prospective employee" (EPPA section 2(2)).

(b)Y EPPA restrictions appiy to State Employment Services, private employment placement agencies, job
recruiting firms, and vocational trade schools with respect to persons who may be referred to potential
employers. Such entities are not liable for EPPA vioiations, however, where the referrals are made to employers
for whom no reason exists to know that the latter will perform polygraph testing of job applicants or otherwise
violate the provisions of EPPA.

{c) EPPA prohibitions against discrimination apply to former employees of an employer. For example,
an employee may quit rather than take a iie detector test, The employer cannot discriminate or threaten to
discriminate in any manner against that person (such es by providing bad references in the future) because of
that person’s refusal to be tested, or because that person files a complaint, institutes a proceeding, testifies
in a proceedings, or exercises any right under EPPA,

Subpart B--Exemptions
Section 801.10 Exclusions for public sector employers.

{a) Section 7{a) provides an exclusion from the Act’s coverage for the United States Government, any
State or local government, or any political subdivision of a state or local govermment, acting in the capacity
of an employer. This exclusion from the Act also exterds to any interstate governmental agency.

(b} The term "United States Government" means any agency or instrumentality, civilian or military, of
the executive, legislative, or judicial branches of the Federa{ Goverrment, and includes independent agencies,
whol ly-owned government corporations, and nonappropriated fund instrumentalities.

(¢} The term "any political subdivision of a 5tate or local goverrment™ means any entity which is
either:

(1) Created directly by a state or local government, or

(2) Administered by individuals who are responsible to public officials (i.e., appointed by
an elected public official(s) and/or subject to removal procedures for public officials, or to the general
electorate.

(d) This exclusion from the Act applies only to the Federal, State, and local goverrment entity with
respect to its own public employees. Except as provided in sections 7 (b) and (¢} of the Act, and Section
801.11 of the regulations, this exclusion does not extend to contractors or nongovernmental agents of a
government entity, nor does it extend to government entities with respect to employees of a private employer
with which the government entity has a contractual or other business relationship.

Section 801.11 Exemption for national defense and security.

(a) The exemptions allowing for the administration of lie detector tests in the following paragraphs
(b) through (e} of this section apply only te the Federal Government; they do not allow private employ-
ers/contractors to admipister such tests.

(b) Section 7{(b)}{1) of the Act provides that nothing in the Act shall be construed to prohibit the
administration of any lie detector test by the Federal Government, in the performance of any counterintelligence
function, to any expert, consultant or employee of any contracter under contract With the Department of Defense;
or wWith the Depertment of Energy, in connection With the atomic energy defense activities of such Department.

(c) Section T(b){2)(A) provides that nothing in the Act shall be construed to prohibit the
administration of any lie detector test by the Federal Government, in the performance of any intelligence or

counterintelligence function of the National Security Agency, the Defense Intelligence Agency, or the Central
Intel!igence Agency, te any individual employed by, assigned to, or detailed to any such agency; or any expert
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or consultant under contract to eny such agency; or sny employee of a contractor to such agency; or any
individual applying for & position in any such agency; or any individual assigned to & space where sensitive
cryptologic information is produced, processed, or stored for any such agency,

(dy Section T7(b}{2){B) provides that nothing in the Act shall be construed to prohibit the
administration of any Lie detector test by the Federal Govermment, in the performance of any intelligence or
counterintelligence function, to any expert, or consultant (or empleoyee of such expert or consultant) under
contract with any Federal Govermment department, agency, or program whose duties invelve access to information
that has been classified at the level of top secret or designated as being within a special access program under
section 4.2(a) of Executive Order 12358 (or a successor Executive Order).

(e} Section 7(c) provides that nothing in the Act shall be construed te prehibit the administration
of any lie detector test by the Federal Government, in the performance of any counterintelligence function, to
any employee of a contractor of the Federal Bureau of Investigation of the Department of Justice wha is engaged
in the performance of any work under a contract with the Bureau.

(f) "Counterintelligence" for purposes of the above paragraphs means information gathered and
activities conducted to protect against espionage and other ciandestine intelligence activities, sabotage,
terrarist activities, or assassinations comducted for or on behalf of foreign goverrments, or foreign or
domestic organizations or persons.

{9) Lie detector tests of persons described in the above paragraphs will be administered in accordance
with applicable Department of Defense directives and regulations, or other regulations and directives governing
the use of such tests by the United States Goverpment, as applicable.

Section 801.12 Exemption for employers conducting investigations of economic loss or injury.

{a) Section 7(d) of the Act provides a limited exemption from the general prohibition on lie detector
use in private employment settings for employers conducting ongoing investigations of economic loss or injury
to the employer’s businmess. An employer may regquest an employee, subject to the conditions set forth in
sections 8 and 10 of the Act and sectiens 801,20, 801.22, 801.23, 801.24, 801.25, 801.26, and 801.35 of this
part, to submit to a pelygraph test, but no other type of lie detector test, only if--

{1) The test is administered in connection with an ongoing investigation involving economic
loss or injury to the employer’s business, such as theft, embezzlement, misappropriation or an act of unlawful
industrial espionage or sabotage;

{2y The employee had access to the property that is the subject of the investigation;

(3) The employer has a reasonable suspicion that the employee was involved in the incident
or activity under investigation;

{(4) The employer provides the examinee with a statement, in a language understood by the
examinee, prior to the test which fully explains with particularity the specific incident or activity being
investigated and the basis for testing particular employees and which contains, at a minimum:

(i) An identification with particularity of the specific economic loss or injury to
the business of the employer;

{ii) A description of the employee’s access to the property that is the subject of
the investigation;

(iii) Adescription in detail of the basis of the employer’s reasonable suspicion that
the employee was involved in the incident or activity under investigation; and

(iv) Signature of a person (other than a polygraph examiner) authorized to tegally
bind the employer; and
(5) The employer retains a copy of the statement and proof of service described in paragraph
{a){4) of this section for at least 3 years and makes it available for inspection by the Wage and Hour Division
on request. (See Section 801.30{a).)

{Approved by the Office of Management and Budget under contrel number 1225-0170}
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tb) For the exemption to apply, the condition of an “ongoing investigation" must be met. As used in
section 7{d} of the Act, the ohgoing investigation must be of a specific incident or activity. Thus, for
example, an employer may not request that an employee or employees submit to s polygraph test in an effort to
determine whether or not any thefts have occurred., Such random testing by an employer is precluded by the Act.
Further, because the exemption is limited to a specific incident or activity, an employer is precluded from
using the exemption in situations where the so-called "ongaing investigation" is continuous. For exaaple, the
fact that items in inventory are freguently missing from a warehouse would nct be a sufficient basis, standing
alone, for administering a polygraph test. Even if the employer can establish that unusually high amounts of
inventory are missing from the warehouse in a given month, this, in and of itself, would not be a sufficient
basis to meet the specific incident requirement. On the other hand, pelygraph testing in response to inventory
shartages would be permitted where additional evidence is obtained through subsequent investigation of specific
items missing through intentional wrongdoing, and a reasonable suspicion that the employee to be polygraphed
was invalved in the incident wxder investigation. Administering a polygraph test in circumstances where the
missing inventory is merely unspecified, statistical shortages, without identification of a specific incident
or activity that produced the inventory shortages and a "reasonable suspicion that the employee was involved,”
would amount to Little more than a fishing expedition and is prohibited by the Act.

(c)(1)(i} The terms "economic loss or injury to the employer’s business" include both direct and
indirect economic loss or injury.

(7i) Direct loss or injury includes losses or injuries resulting from theft,
embezzlement, misappropriation, industrial espionage or sabotage. These examples, cited in the Act, are
intended to be iilustrative and not exhaustive. Ancther specific incident which would constitute direct
economic less or injury is the misappropriation of confidential or trade secret information.

{iiid Indirect loss or injury includes the use of an employer’s business to commit
a crime, such as check-kiting or money laundering. In such cases, the ongoing investigation must be Limited
to criminal activity that has already occurred, and to use of the employer’s business operations {and not simply
the use of the premises) for such activity. For example, the use of an employer’s vehicles, warehouses,
computers or equipment to smuggle or facilitate the imperting of illegal substances constitutes an indirect loss
or injury to the employer’s business operations. Conversely, the mere fact that an illegal act occurs on the
employer’s premises (such as a drug transaction that takes place in the employer’s parking lot or rest room)
does not constitute an indirect economic loss or injury to the employer.

{iv) Indirect loss or injury also includes theft or injury to property of another for
which the employer exercises fiduciary, managerial or security responsibility, or where the firm has custody
of the property {but not property of other firms to which the emgployees have access by virtue of the business
relationship). For example, if a maintenance employee of the manager of an apartment building steals jewelry
from a tenant’s apartment, the theft results in an indirect economic loss or injury to the employer because of
the manager’s management responsibility with respect to the tenant’s apartment. A messenger on a delivery of
confidential business reports for a client firm who steals the reports causes an indirect economic less or
injury to the messenger service because the messenger service is custodian of the ciient firm’'s reports, and
therefore is responsible for their security. Similarly, the theft of property protected by a security service
employer is considered an economic loss or injury to that employer.

{v) A theft or injury to a client firm does not constitute an indirect Loss or injury
to an employer unless that employer has custody of, or management, or security respensibility for, the property
of the client that was lost or stalen or injured. For example, a cleaning contractor has no responsibility for
the money at a client bank. If money is stolen from the bank by one of the cleaning contractor’s employees,
the cleaning contractor does not suffer an indirect loss or injury.

{vi} Indirect loss or injury does not include loss or injury which is merely
threatened or potential, e.g., a threatened or potential loss of an advantageous business relationship.

(2) Economic losses or injuries which are the result of unintentional or lawful conduct would
not serve as & basis for the administration of a polygraph test. Thus, apparently unintentional losses or
injuries stemming from truck, car, workplace, or other similar type accidents or routine inventory or cash
register shortages would not meet the economic loss or injury requirement, Any economic loss incident to lawful
union or employee activity also would not satisfy this requirement. [t makes no difference that an employer
may be obligated to directly or indirectly Tncur the cost of the incident, as through payment of a “deductible"
portion under an insurance pelicy or higher insurance premiums.

{3) It is the business of the employer which must suffer the economic loss or injury. Thus,
a theft committed by one employee against another employee of the same employer would not satisfy the
requirement.
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(d) While nothing in the Act prohibits the use of medical tests to determine the presence of controlled
substances or alcohol in bodily fluids, the section 7(d) exemption does not permit the use of a polygraph test
to learn whether an employee has used drugs or alcohol, even where such possible use may have contributed to
an econpomi¢ loss to the employer (e.g., an accident inveiving a company vehicle}.

(e} Section 7(d}{2) provides that, as a condition for the use of the exemption that, the employee must
have had access to the property that is the subject of the investigation.

(1) The word “access", as used in section 7(d)(2), refers to the opportunity which an employee
had to cause or to aid or abet in causing, the specific economic loss or injury under investigation. The term
access", thus, includes more than direct or physical contact during the course of employment. For example,
as a general matter, all employees werking in or with authority to enter a warehouse storage area have "access!
to ungsecured property in the warehouse. All employees with the combination to a safe have “access" to the
property in a locked safe. Employees also have "access" who have the ability te divert possession or otherwise
affect the dispesition of the property that is the subject of investigation. For example, a bookkeeper in a
jewelry store with access to inventory records may aid or abet a clerk who steals an expensive watch by removing
the watch from the employer’s ipventory records. In such a situation, it is clear that the bookkeeper
effectively has "access" to the property that is the subject of the investigaticn.

(2) As used in section 7(d)(2), "property" refers to specifically identifiable property, but
also includes such things of value as security codes and computer data, and proprietary, financial or technical
information, such as trade secrets, which by its availability to competitors or others would cause economic harm
to the employer.

(f)(1) As used in section 7(d)(3), the term "reasonable suspicion" refers to an observable, articulable
basis in fact which indicates that a particular employee was involved in, or responsible for, an economic loss.
Access in the sense of possible er potential oppertunity, standing alone, does not constitute a basis for
reasonable suspicion®. Information from a co-worker, or an employee’s behavior, demeanor, or conduct may be
factors in the basis for reasonable suspicion. Likewise, inconsistencies between facts, claims, or statements
that surface during an investigation can serve as a sufficient basis for reasonable suspicion. Wwhiie access
or opportunity, standing alone, does not constitute a basis for ressonable suspicion, the totality of
circumstances surrounding the access or opportunity (such as its unauthorized or unususl nature or the fact that
access was limited to a single individual) may constitute a factor in determining whether there is a reasonable
suspicion.

{2) For example, in an investigation of a theft of an expensive piece of jewelry, an employee
authorized to open the establishment’s safe no earlier than 9 a.m., in order to place the jewelry in a window
dispiay case, is observed opening the safe at 7:30 a.m. In such a situation, the opening of the safe by the
employee one and one-half hours prior to the specified time may serve as the basis for reasonable suspicion.
On the other hand, in the example given, if the employer asked the employee to bring the piece of jewelry to
his or her office at 7:30 a.m., and the employee then opened the safe and reported the jewelry missing, such
access, standing alone, would not constitute a basis for reasonable suspicion that the employee was involved
in the incident unless access to the safe was limited solely to the employee. !f no one other than the employee
possessed the combination to the safe, and all other possible explanations for the loss are ruled out, such as
a break-in, the employer may formulate a basis for reasonable suspicion based on sole access by one employee.

t3) The employer has the burden of establishing that the specific individual or individuals
to be tested are "ressonably suspected" of involvement in the specific economic loss or injury for the
requirement in section 7¢(d¥(3} to be met.

{g)(1) As discussed in paragraph (a)(4) of this section, section 7(d){4) of the Act sets forth what
information at a minimsn, must be provided to an employee if the employer wishes to claim the exemption.

(2) The statement required under paragraph (a}{4) of this section mJst be received by the
employee at least 48 hours, excluding weekend days and holidays, prior to the time of the examination. The
statement must set forth the time and date of receipt by the employee and be verified by the employee’s
signature. This will provide the employee with adequate pre-test notice of the specific incident or activity
being investigated and afford the employee sufficient time prior to the test to cobtain and consuit with legal
counsel or an employee representative.

(3} The statement to be provided to the employee must set forth with particularity the
specific incident or activity being investigated and the basis for testing particular employees. Section
7(a3¥(4)(AY requires specificity beyond the mere assertion of general statements regarding economic laoss,
employee access, and reasonable suspicion. For example, an employer’s assertion that an expensive watch was
stolen, and that the employee had access to the watch and is therefore a suspect, would pot meet the "with
particularity" criterion. If the basis for an employer’s requesting an employee (or employees) to take a

124

Polygraph 1991, 20(2)



Polygraph Protection Act of 1988 [EPPA}, Final Rule

polygraph test is not articulated with particularity, and reduced to writing, then the standard is not met.
The identity of a co-worker or other individual providing information used to establish reasonable suspicion
need not be revealed in the statement.

(4) It is further required that the statement provided to the examinee be signed by the
employer, or an employee or other representative of the employer with authority to legally bind the employer.
The person signing the statement must not be a polygraph examiner unless the examiner is acting sclely in the
capacity of an employer with respect to his or her own employees and does not conduct the examination. The
standard would not be met, and the exemption would not apply if the person signing the statement is not
authorized to legally bind the employer.

(h) Polygraph tests administered pursuant to this exemption are subject to the limitations set forth
in sections 8 and 10 of the Act, as discussed in sections 801,20, 801.22, 801.23, 801.24, 80%.25%, 801.26, and
801.35 of this part. As provided in these sections, the exemption will apply only if certain requirements are
met. Failure to satisfy any of the specified requirements nullifies the statutory authority for polygraph test
administration armd may subject the employer to the assessment of civil money penalties and other remedial
actiohs, as provided for in section & of the Act {see subpart E, section 801.42 of this part). The
administration of such tests is also subject to State or local laws, or collective bargaining agreements, which
may either prohibit lie detector tests, or contain more restrictive provisions with respect to polygraph
testing.

Section B01.13. Exemption of employers authorized to manufacture, distribute, or dispense controlled
substances.

{(a) Section 7(f) provides an exemption from the Act’s geperal prohibition regarding the use of
polygraph tests for employers authorized to manufacture, distribute, or dispense a controlled substance listed
in schedule I, II, III, or IV of section 202 of the Controlled Substances Act {21 U.S.C. 812). This exemption
permits the administration of polygraph tests, subject to the conditions set forth in sections 8 and 10 of the
Act and sections B01.21, 801.22, 801.23, 801.24, 801.25, 801.26, and 801,35 of this part, to:

()] A prospective employee who would have direct access to the manufacture, storage,
distributton, or sale of any such controlled substance; or

(2) A current employee if the following conditions are met:

(i} The test is administered in connection with an ongoing investigation of criminal
or other misconduct involving, or potentially involving, loss or injury to the manufacture, distribution, or
dispensing of any such controlled substance by such employer; and

{ii) The employee had access to the person or property that is the subject of the
investigation.

(b){1) The terms "manufacture”, "distribute", "distribution", “dispense", "storage", and “sale", for
the purposes of this exemption, are construed within the meaning of the Controlled Substances Act {21 U.S5.C.
812 et seq.), as administered by the Drug Enforcement Administration (DEA), U.S. Department of Justice.

(2) The exemption in section 7{f) of the Act applies only to employers who are authorized by
DEA to manufacture, distribute, or dispense a controlled substance. Section 202 of the Controlled Substances
Act {21 U.§.C. 812) requires every person who manufactures, distributes, or dispenses any controiled substance
to register with the Attorney General (i.e., with DEA}. Common or contract carriers and warehouses whose
possession of the contreolled substances is in the usual course of their business or employment are not regquired
to register. Since this exemption is intended to apply only to employees and prospective employees of persons
or entities registered with DEA, and is not intended to apply to truck drivers employed by persons or entities
who are not so registered, it has no application to employees of common or contract carriers or public
warehouses. Truck drivers and warehouse employees of the persons or entities registered with DEA and authorized
to manufacture, distribute, or dispense contreolled substances, are within the scope of the exemption where they
have direct access or access to the controlled substances, as discussed below,

{c) In order for a polygraph examination to be performed, section 7(f) of the Act requires that a
prospective employee have "direct access" to the controlled substance(s) manufactured, dispensed, or distributed
by the employer. Where a current employee is to be tested as a part of an ongoing investigation, section 7(f)
requires that the employee have "access" to the person or property that is the subject of the investigation.

(1) A prospective employee would have Mdirect access" if the position being applied for has
responsibilities which include contact with or which affect the disposition of a controlied substance, including
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participation in the process of obtaining, dispensing, or otherwise distributing a controlled substance. This
includes contact or direct invelvement in the manufacture, storage, testing, distribution, sale or dispensing
of a controlled substance and may include, for example, packaging, repackaging, ordering, licensing, shipping,
receiving, taking inventory, providing security, preseribing, and handling of & controlled substance. A
prospective employee would have "direct access” if the described job duties would give such person access to
the products in question, whether such employee would be in physical proximity to controlled substances or
engaged in activity which would permit the employee to divert such substances to his or her possession.

{2y A current employee would have "access™ within the meaning of section 7(f) if the employee
had access to the specific person or property which is the subject of the on-going investigation, as discussed
in section 801.12(e) of this part. Thus, to test a current employee, the employee need not have had “direct"
access to the controlled substance, but may have had only infrequent, random, or opportunistic access. Such
access would be sufficient to test the employee if the employee could have caused, or could have sided or
abetted in causing, the loss of the specific property which is the subject of the investigation. For example,
a maintenance worker in a drug warehouse, whose job duties include the cleaning of areas where the controlled
substances which are the subject of the investigation were present, but whose job duties do not include the
handling of controlled substances, would be deemed to have “access", but normally not “direct access", to the
controlled substances. On the other hand, s drug warehouse truck loader, whose job duties include the handling
of outgoing shipment orders which contain controlled substances, would have Ydirect access" tce such controlled
substances. A pharmacy department in a supermarket is another common situation which is useful in illustrating
the distinction between “direct access" and “access". Store personnel receiving pharmaceutical orders, i.e.,
the pharmacist, pharmacy intern, and cther such employees working in the pharmacy department, would ordinarily
have "“direct access' to controlled substances. Other store personnel whose job duties and responsibilities do
not include the handling of controlled substances but who had occasion to enter the pharmacy department where
the controlled substances which are the subject of the investigation were stored, such as maintenance persannel
or pharmacy cashiers, would have "access". Certain other store personnel whose job duties do not permit or
reguire entrance into the pharmacy department for any reason, such as produce or meat clerks, checkout cashiers,
or baggers, would not ordinarily have “access."™ However, any current employee, regardless of described job
duties, may be polygraphed if the employer’s investigation of criminal or other misconduct discloses that such
employee in fact took action to obtain “access"™ to the person or property that is the subject of the
investigation--e.g., by actually entering the drug storage area in violation of company rules, In the case of
"direct access”, the prospective employee’s access to controlled substances would be as a part of the
manufacturing, dispensing or distribution process, while a current employee’s "access" to the controlled
substances which are the subject of the investigation need only be opportunistic,

(d) The term “prospective empioyee®, for the purposes of this section, includes a current employee who
presently holds a position which does not entail direct access to controlled substances, and therefore is
outside the scope of the exemption’s provisions for preemployment polygraph testing, provided the employee has
applied for and is being considered for transfer or promotion to another position which entails such direct
access. For example, an office secretary may apply for promotion to a pesition in the vault or cage areas of
a drug warehouse, where controlled substances are kept. In such a situation, the current employee would be
deemed a “prospective employee" for the purposes of this exemption, and thus could be subject to preemployment
polygraph sereening, prior to such a change in position. However, any adverse action which is based in part
on a polygraph test against a current employee who is considered a "prospective employee” for purposes of this
section may be taken only with respect to the prospective position and may not affect the employee's employment
in the current position.

(e} Section 7{f) of the Act makes no specific reference to a requirement that employers provide current
employees with a written statement prior to polygraph testing. Thus, employers to whom this exemption is
available are not required te furnish a written statement such as that specified in section 7(d) of the Act and
Section 801.12¢a){4} of this part.

(f) For the section 7{(F) exemption to apply, the polygraph testing of current employees must be
administered in connection with an ongoing investigation of c¢riminal or other misconduct involving, or
potentially involving, loss or injury to the manufacture, distribution, or dispensing of any such cantrolled
substance by such employer,

(1) Current employees may only be administered polygraph tests in connection with an ongeing
investigation of eriminal or other misconduct, relating to a specific incident or activity, or potential
incident or activity. Thus, an employer is precluded from using the exemption in connection wWith continuing
investigations or on a random basis to determine if thefts are occurring. However, unlike the exemption in
section 7(d) of the Act for employers conducting ongoing investigations of economic loss or injury, the section
7(f) exemption includes ongoing investigations of misconduct involving potential drug losses. Nor does the
latter exemption include the requirement for "reasonable suspicion" contained in the section 7(d) exemption.
Thus, a drug store employer is permitted to polygraph all current employees who have access to a controlled
substance stolen from the inventory, or where there is evidence that such a theft is planned. Polygraph testing
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based on an inventory shortage of the drug during a particular accounting period would not be permitted unless
there is extrinsic evidence of misconduct.

(2) In addition, the test must be adninistered in comnection with less or injury, er petential
loss or injury, to the merufacture, distribution, or dispensing of a controlled substance.

(i) Retail drugstores and wholesale drug warehouses typically carry inventory of so-
called health and beauty aids, cosmetics, over-the-counter drugs, and a variety of other similar products, in
addition to their product lines of controlled drugs. The noncontrolled products usually constitute the majority
of such firms’ sales volumes. An ecomomic loss or injury related to such noncontrolied substances would not
constitute a basis of applicability of the section 7(f) exemption. For example, an investigation into the theft
of a gross of cosmetic products could not be a basis for polygraph testing under section 7(f), but the theft
of a container of valium could be.

(i) Polygraph testing, with respect to an ongoing investigation concerning products
other than controlled substances might be initiated wnder section 7(e) of the Act and section B01.12 of this
part. However, the exemption in section 7¢f) of the Act and this section is limited selely to losses or injury
associated with controlled substances.

{9) Polygraph tests administered pursuant to this exemption are subject to the limitations set forth
in sections 8 and 10 of the Act, as discussed in sections 801,21, 801.22, 801.23, B01.24, 801.25, 801.26, and
801.35 of this part. As provided in these sections, the exemption will apply only if certain requirements are
met. Failure to satisfy any of the specified requirements ruilifies the statutory authority for polygraph test
administration and may subject the employer to the assessment of civil money penalties and other remedial
actions, as provided for in section 6 of the Act {see subpart E, section 801.40 of this part}. The
administration of such tests js alse subject to State or leocal laws, or collective bargaining agreements, which
may either prohibit lie detector tests, or contain more restrictive provisions with respect to polygraph
testing.

Section 801.14. Exemption for employers providing security services.

(a) Section 7(e) of the Act provides an exemption from the general prehibition against polygraph tests
for certain armored car, security alarm, and security guard employers. Subject to the conditions set forth in
sections 8 and 10 of the Act and sections 801.21, 801.22, 801.23, 801.24, BO01.25, 801.26, and 801.35 of this
part, section 7(e) permits the use of polygraph tests on certain prospective employees provided that such
employers have as their primary business purpose the providing of armored car persomnel, persopnel engaged in
the design, installation, and maintenance of security alarm systems, or other uniformed or plainclothes security
personnel; and previded the employer’s function includes protection of

(1) Facilities, materials, or operations having a significant impact on the health or safety
of any State or political subdivision thereof, or the national security of the United States, such as--

(i} Facilities engaged in the production, transmission, or distribution of electric
or nuclear power,

{ii) Public water supply facilities,

{iii) Shipments or storage of radioactive or other toxi¢ waste materials, and

{iv) Public transportation; or

(2) Currency, negotiable securities, precious commodities or instruments, or proprietary
information.

{b){1} Section 7{e) permits the administration of polygraph tests oniy to prospective employees.
However, security service employers may administer polygraph tests to current employees in connection with an
ongeing investigation, subject to the conditions of section 7(d) of the Act and section 801.12 of this part.

{2) The term "prospective empioyee” generally refers te an individual who is mot currently
employed by and who is being considered for employment by an employer. However, the term "prospective employee
atso includes current employees under circumstances similar to those discussed in paragraph (d) of section
801.13 of this part, i.e., if the employee was initially hired for a position which was not within the exemption
provided by section 7(e} of the Act, and subseguently applies for, and is under consideration for, transfer to
a position for which pre-employment testing is permitted. Thus, for example, a security guard may be hired for
a job outside the scope of the exemption's provisions for pre-employment polygraph testing, such as a position
at a supermarket. If subsequently this guard is under consideration for transfer or promotion to a job at a
nuclear power plant, this currently-employed individual would be considered to be a "prospective employee" for
purposes of this exemption prior to such proposed transfer or promotion. However, any adverse action which is
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based in part on a polygraph test against a current employee who is considered to be a "prospective employeeV
for purposes of this exemption may be taken only with respect to the prospective position and may not affect
the employee’s employment in the current position.

{(c) Section 7(e) applies to certain private employers whose “primary business purpose" consists of
providing armored car personnel, personnel engaged in the design, instatlation, and maintenance of security
alarm systems, or other uniformed or plainclothes security personnel. Thus, the exemption is limited to firms
primarily in the business of providing such security services, and does not apply te firms primarily in some
other business who employe their own security personnel. {(For example, a utility company which employes its
own security personnel could not qualify.) In the case of diversified firms, the term “primary business
purpose" shall mean that at least 50¥ of the employer’s anrwal dollsr volume of business is derived from the
provision of the types of security services specifically identified in section 7(e). Where a parent corporation
includes a subsidiary corporation engaged in providing security services, the annual dollar volume of business
test is applied to the legal entity {or entities) which is the employer, i.e., the subsidiary corporation, not
the parent corporation.

(d){1) As used in section 7(e){1)¢A), the terms "facilities, materials, or operations have a
significant impact on the health or safety of any State or political subdivision thereof, or the national
security of the United States" include protection of electric or nuclear power plants, public water supply
facilities, radicactive or other toxic waste shipments or storage, and public transportation. These examples
are intended to be illustrative, and not exhaustive. However, the types of "facilities, materials, or
operations" within the scope of the exemption are not to be construed so broadly as to include low priority or
minor security interests. The "facilities, materials, or operations" in question consist only of those having
a "significant impact™ on public health or safety, or national security. However, the "facilities, materials
or operations" may be either privately or publicly owned,

{2) The specific "facilities, materials, or operations” contemplated by this exemption include
those against which acts of sabotage, espionage, terrorism, or other hostile, destructive, or illegal acts could
significantly impact on the gereral public’s safety or health, or natiomal security. In addition to the
specific examples set forth in the Act and in paragraph (d)(1) of this section, the terms would include:

(i) Facilities, materials, and operations owned or leased by Federal, State, or local
governments, including instrumentalities or interstate agencies thereof, for which an authorized public official
has determined that a need for security exists, as evidence by the establishment of security reguirements
utilizing private ermored car, security alarm system, or unifermed or plainclothes security personnel, or a
combination thereof. Examples of such facilities, materials and operations include:

(A} Government office buildings;

(B) Prisons and correction facilities;

{C) Public schools;

(D) Public libraries;

(E) Water supply;

(F} Military reservations, installations, posts, camps, arsenals,
taboratories, Government-owned and contractor operated (GOCO) or Government-owned and Government-operated {GOGO)
tndustrial plants, and other similar facilities subject to the custody, jurisdiction, or administration of any
Department of Defense (DOD) component;

(it) Commercial and industrial sssets and operations which--

(A) Are protected pursuant to security requirements established in contracts
wWith the United States or other directives by a Federal agency (such as those of defense contractors and
researchers), including factories, plants, buildings, or structures used for researching, designing, testing,
manufacturing, producing, processing, repairing, assembling, storing, or distributing products or components
related to the national defense; or

(B) Are protected pursuant to security requirements imposed on registrants
under the Controlled Substances Act; or

{C) Would pose a serious threat to public health or safety in the event of
a breach of security (this would include, for example, a plant engaged in the manufacture or processing of
hazardous materials or chemicals but would not include a plant engaged in the manufacture of shoes);

(iii} Public and private energy arnd precious mineral facilities, supplies, and
reserves, including--
(A} Public or private power plants and utilities;
(8} O0il or gas refineries and storage facilities;
{C) Strategic petroleun reserves; and
(D) Major dams, such as those which provide hydroelectric power;
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(iv) Major public or private transportation and comwnication facilities and
operations, including--

(A} Airports;

¢tBY Train terminals, depots, and switching and control facilities;

(C) Major bridges and tunnels;

(D)} Communications centers, such as receiving and transmission centers, and
control centers;

(E) Transmission and receiving operations for radio, television, and satellite
signals; and

(F)} Network computer systems containing data important to public health and
or national security:

(v} The Federal Reserve System and stock and commodity exchanges;
(vi) Hospitals and health research facilities;

{(vii) Large public events, such as political conventions and major parades, concerts,
and sporting events; and

(viii) Large enclosed shopping centers (malls).

(3} If an employer believes that "facilities, materials, or operations" which are not tisted
in this subsection fall within the contemplated purview of this exemption, a request for a ruling may be filed
with the Administrator. A ruling that such "facilities, materials or operations" are included within this
exemption must be obtained prior to the administration of a polygraph test or any other action prohibited by
section 3 of the Act. It is not possible to exhaustively account for all "facilities, materials, or operations®
which fall within the purview of section 7(e)(1)(A). While it is likely that additional entities may fall
within the exemption’s scope, any such “facilities, materials, or operations" must meet the "significant impact®
test. Thus, Wfacilities, materials, or operations" which would be of vital importance during perieds of war
or civil emergency, or whose sabotage would greatly affect the public health or safety, could fall within the
scope of the term Ysignificant impact®.

(e)(i) Section 7(e){1)(B) of the Act extends the exemption to firms whose functions includes protection
of "currency, negotiable securities, precious commodities or instruments, or proprietary information". These
terms collectively are construed to include assets primarily handled by fipancial institutions such as banks,
credit unions, savings and loan institutions, stock and commodity exchanges, brokers, or security dealers.

tii) The terms Ycurrency, negotiable securities, precious commodities or instruments
or proprietary information" refer to assets which are typically handled by, protected for and transported
petween and smong commercial and financial institutions. Services provided by the armored car industry are thus
clearly within the scope of the exemption, as are security alarm and security guard services provided to
financial and similar institutions of the type referred to above. Also included are the cash assets handled
by casinos, racetracks, lotteries, or other businesses where the cash constitutes the inventory or stock in
trade. Similarly, security services provided to businesses engaged in the sale or exchange of precious
commodities such as gold, silver, or diamonds, including jewelry stores that stock such precious commodities
pricr to transformation into pieces of jewelry, are also included. The term “proprietary information" generally
refers to business assets such as trade secrets, manufacturing processes, research and development data, and
cost/pricing data. Security alarm or guard services provided te protect the premises of private homes, or
businesses not primarily engaged in handling, trading, transferring, or storing currency, negotiable securities,
precious commodities or instruments, or proprietary information, on the other hand, are normally outside the
scope of the exemption. This is true even though such ptaces may physically house some such assets. However,
where such security alarm or guard service is specifically designed or limited to the protection of the types
of assets identified above, whether located in businesses or residences, or elsewhere, the security services
provided are within the scope of the exemption. For example, a security system specially designed to pretect
diamonds kept in a home vault of a diamond merchant would be within the exemption. However, a security system
installed generally to protect the premises of the home of the same merchant would not be within the exemption.
A guard sent to & client firm to secure a restricted office in which only proprietary research data is developed
and stored is within the scope of the exemption, Another guard sent to the same firm to protect the building
entrance from unwanted intruders is not within the scope of the exemption even though the building contains the
restricted room in which the proprietary research data is developed and stored, since the security system is
not specifically designed to protect the proprietary information.

(f) An employer who falls within the scope of the exemption is one Ywhose function includes" protection
of “facilities, materials, or operations®, discussed in paragraph (d) of this section or of "currency,

negotiable securities, precious commodities or instruments, or proprietary informatien" discussed in paragraph
(e) of this section. Thus, assuming that the employer has met the "primary business purpose" test, as set forth
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in paragraph {c) of this section, the employer’s operations then must simply "include" protection of at least
one of the facilities within the scope of the exemption.

{9)3{1) Section 7(e)(2) provides that the exemption shall not apply if a polygraph test is administered
to a prospective employee who would not be employed to protect the “facilities, materials, operations, or
assets” referred to in section 7(e)(1) of the Act, and discussed in paragraphs (d) and {(e) of this section.
Thus, while the exemption applies to employers whose function “includes" protection of certain facilities,
employers would not be permitted to administer pelygraph tests to prospective employees who are not being
employed to protect such function,

(2} The phrase "employed to protect™ in section 7(e)(2) has reference to a wide spectrum of
prospective employees in the security industry, and includes any job applicant who would likely protect the
security of any qualifying "facilities, materials, operations, or assets."

{3 In many cases, it will be readily apparent that certain positions within security
companies would, by virtue of the individualfs official job duties, entail "protection". For example, armored
car drivers and guards, security guards, and alarm system instailers and maintenance personnel all would be
employed to protect in the most direct and {iteral sense of the term.

(4) The scope of the exemption is not limited, however, to those security personnel having
direct, physical access to the facilities being protected. Vvarious support personnel may also, as a part of
their job duties, have access to the process of providing security services due to the position’s exposure to
knewledge of security plans and operations, employee schedules, delivery schedules, and other such activities.
Where a position entails the opportunity to cause or participate in a breach of security, an employee to be
hired for the position would alsc be deemed to be "employed to protect® the facility.

(i) For example, in the armored car jindustry, the duties of personnel other than
guards and drivers may include taking customer orders for currency and commodity transfers, issuing security
badges to guards, coordinating routes of travel and times for pick-up and delivery, issuing access codes to
customers, route planning and other sensitive responsibilities. Similarly, in the security alarm industry,
several types of employees would have access to the process of providing security services, such as designers
of security systems, system monitors, service technicians, and billing cierks (where they review the system
design drawings to ensure proper customer bilting). In the security industry, generally, administrative
employees may have access to customer accounts, schedules, information relating to alarm system failures, and
other security information, such as security employee absences due to illness that create “holes," in a security
plan. Employees of this type are a part of the overall security services provided by the employer. Such
employees possess the ability to affect, on an opportunistic basis, the security of protected cperations, by
virtue of the knowledge gained through their job duties.

(ii) On the other hand, there are certainly some types of employees in the security
industry who Mwould not be employed to protect" the facilities or assets within the purview of the exemption,
and who would mot be in the process of providing exempt security services. For example, custodial and
maintenance employees typically would not have access, either directly or indirectly as a part of their job
duties, to the operations or clients of the employer. Any employee whose Maccess" to secured areas or to
sensitive information is on a controtied basis, such as by escort, would also be outside the scope of the
exemption. In cases where security service companies also provide janitorial, food and bheverage, or other
services unrelated to security, the exemption would clearly not extend to any emplayee considered for employment
in such activity.

{3) The phrase "employed to protect" includes any job applicant who, if not hired specifically
to protect the listed facilities or assets, would tikely be so employed, ss through a systematic assignment
process, such as rotation of work assignments or selection from a poot of available employees, even if selection
for such work is unpredictable or infreguent. A prospective employee whose job assignment to perform qualifying
protective functions would be made by selection from a pool of available employees (all of whom have an equal
chance of being selected), or an employee whe s to be rotated through different job assignments which include
some qualifying protective functions, is included within the exemption. However, if there is only a remote
possibility that a prospective employee, if hired, would perform exempt protective functions, such as on an
emergency basis, or if a prospective employee by reason of his or her position, qualifications, or level of
experience or for other reasons, would when hired, not ordinarity be assigned to protect qualifying facilities,
such an employee would be deemed to have not been hired to protect such facilities and would be excluded from
the exemption.

(h) Polygraph tests administered pursuant te this exemption are subject to the Limitations set forth
in sections 8 and 10 of the Act, as discussed in sections 801.21, 801.22, 801.23, 801.24, B01.25, 801.26, and

801.35 of this part. As provided in these sections, the exemption will apply oniy if certain requirements are
met. Failure to satisfy any of the specified requirements nullifies the statutory authority for polygraph test
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administration and may subject the employer to the assessment of civil money penalties and other remedial
actions, as provided for in section & of the Act (see subpart E, section 801.42 of this pert). The
administration of such tests is also subject to State or local laws, or collective bargaining agreements, which
may either prohibit lie detectors test, or contain more restrictive provisions with respect to pelygraph
testing.

Subpart C--Restrictions on Polygraph Usage Under Exemptions
Section B0Y.20 Adverse employment ection under ongoing investigation exemption.

(a) Section B{a)(1) of the Act provides that the limited exemption in section 7(d) of the Act and
section 801,12 of this part for ongoing investigations shall not apply if an employer discharges, disciplines,
denies employment or promation or otherwise discriminates in any manner against a current employee based upon
the analysis of a polygraph test chart or the refusal to take a polygraph test, without additicnal supporting
evidence.

{(by "Additional supporting evidence”, for purposes of section 8{(a) of the Act, includes, but is not
limited to, the following:

{1)(i) Evidence indicating that the employee had access to the missing or damaged property
that is the subject of an ongoing investigation; and

{ii) Evidence leading to the employer’s reasonable suspicion that the employee was
invelved in the incident or activity under investigation; or

{2) Admissions or statements made by an employee before, during or following a polygraph
examination.

{¢) Analysis of a polygraph test chart or refusal to take a polygraph test may not serve as a basis
for adverse employment action, even with additional supporting evidence, unless the employer cbserves all the
requirements of sections 7(d) and B(b) of the Act, as described in sections 801.12, 801.22, 801.23, 801.24, ard
801.25 of this part.

Section B01.21 Adverse employment action under security service and controlled substance exemptions.

{(a) Section 8(a)(2) of the Act provides that the security service exemption in section 7{e} of the Act
and section 801,14 of this part and the controlled substance exemption in section 7(f) of the Act and section
801.13 of this part shall not apply if an employer discharges, disciplines, denies employment or promotion, or
otherwise discriminates in any manner against a current empioyee or prospective employee based solely on the
analysis of a potygraph test chart or the refusal to take a polygraph test.

{b} Analysis of a polygraph test chart or refusal to take a polygraph test may serve as one basis for
adverse employment actions of the type described in paragraph {(a) of this section, provided that the adverse
action was also based on another bona fide reasen, with supporting evidence therefor. For example, traditional
factors such as prior employment experience, education, job performance, etc. may be used as a basis for
employment decisions. Employment decisions based on admissions or statements made by an employee or prospective
employee before, during or following a polygraph examination may, likewise, serve as a basis for such decisions,

{c) Analysis of a polygraph test chart or the refusal to take a polygraph test may not serve as a basis
for adverse employment action, even with another legitimate basis for such action, unless the employer cbserves
all the reguirements of section 7(e) or {f} of the Act, as appropriate, and section B8{b) of the Act, as
described in sections 801.13, 801.14, 8Q01.22, B01.23, 801.24, and 801.25 of this part.

Section 801.22 Rights of examinee--general.

(a) Pursuant to section 8(b) of the Act, the limited exemption in section 7(d} of the Act for ongoing
investigations, and the security service and controlled substance exemptions in 7(e) and (f) of the Act
{described in section 801,12, 801.13, and 801.14 of this part) shall not apply unless all of the requirements
set forth in this section and sections 801.23 through 801.25 of this part are met.

{bY During all phases of the polygraph testing the person being examined has the following rights:

{1) The examiner may terminate the test at any time.
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(2) The examinee may not be asked any questions in a degrading or unnecessarily intrusive
manner.,

(3) The examinee may not be asked any questions dealing with:
(i) Religious beliefs or affiliations;
{ii) Beliefs or opinions regarding racial matters;
(ii1) Political beliefs or affiliations;
(iv) Sexual preferences or behavior; or
(v) Beliefs, affiliations, opinions, or lawful activities concerning unions or Labor
organizations.

{4) The examinee may not be subjected to a test when there is sufficient written evidence by
a physician that the examinee is suffering from any medical or psychological condition or undergeing any
treatment that might cause abnormal responses during the actual testing phase. "Sufficient written evidence"
shall constitute, at a minimum, a statement by a physician specifically describing the examinee’s medical or
psychological condition or treatment armd the basis for the physician’s opinion that the condition or treatment
might result in such abnormal responses.

{5) An employee or praospective employee who exercises the right to terminate the test, or who
for medical reasons with sufficient supporting evidence is not administered the test, shall be subject to
adverse employment action only on the same basis as one who refuses to take a polygraph test, as described in
sections 801.20 and 801.21 of this part.

{¢) Any polygraph examination shall consist of one or more pretest phases, actual testing phases, and
post-test phases, which must be conducted in accordance with the rights of examinees described in sections
B801.23 through 801.25 of this part.

Section B01.23 Rights of examinee--pretest phase.

{(a) The pretest phase consists of the questioning and other preparation of the prospective examinee
before the actual use of the polygraph instrument. During the initial pretest phase, the examinee must be:

(1) Provided with written notice, in a language understood by the examinee, as to when and
where the examination will take place and that the examinee has the right to consult with counsel or an employee
representative before each phase of the test. Such notice shall be received by the examinee at least forty-
eight hours, excluding weekend days and holidays, before the time of the examination, except that a prospective
employee may, at the employee’s option, give written consent to administration of a test anytime within 48 hours
but no earlier than 24 hours after receipt of the written notice. The written notice or proof of service must
set forth the time and date of receipt by the employee or prospective employee and be verified by his or her
signature. The purpese of this requirement is to pravide a sufficient opportunity prior to the examination for
the examinee to consult with counsel or an employee representative. Provision shall also be made for a
convenient place on the premises where the examination will take place at which the examinee may consult
privately with an attorney or an employee representative before each phase of the test., The attorney or
representative may be excluded from the room where the examination is administered during the actual testing

phase.

(2) informed orally and in writing of the nature and characteristics of the polygraph
instrument and examination, including an explanation of the physical operation of the polygraph instrument and
the procedure used during the examination.

(3) Provided with a written notice prior to the testing phase, in a language understood by
the examinee, which shall be read to and signed by the examinee. Use of appendix A to this part, if properly
completed, will constitute compliance with the contents of the notice requirement of this paragraph. If a
format other than in appendix A is used, it must contain at least the following infoermation:

{i) Whether or not the polygraph examination area contains a two-way mirror, a camera,
or other device through which the examinee may be observed;

(1i) Whether or not any other device, such as those used in conversation or recording
Will be used during the examination;

{iii} That both the examinee and the employer have the right, with the other's
knowledge, to make a recording of the entire examination;

(iv)} That the examinee has the right to terminate the test at any time;
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{v) That the examinee has the right, and will be given the opportunity to review all
questions to be asked during the test;

{(vi) That the examinee may not be asked questions in a manner which degrades, or
needlessky intrudes;

{vii) That the examinee may not be asked any questions concerning religious beliefs
or opinions; beliefs regarding racial matters; political beliefs or affiliations; matters relating to sexual
behavior; beliefs, affiliations, opinions, or lawful activities regarding unions or Llabor organizations;

{(viii) That the test may not be conducted if there is sufficient written evidence by
a physician that the examinee is suffering from a medical or psychological condition or undergoing treatment
that might cause abnormal responses during the examination;

{ix) That the test is not and cannot be required as a condition of employment;

(x) That the empioyer may not discharge, dismiss, discipline, deny employment or
promotion ar otherwise discriminate against the examinee hased on the analysis of a polygraph test, or based
on the examinee’s refusal to take such a test, without additional evidence which would support such action;

(xi){A} In connection with an ongoing investigation, that the additional evidence
required for the employer to take adverse action against the examinee, including termipation, may be evidence
that the examinee had access to the property that is the subject of the investigation, together with evidence
supporting the employer’s reasonable suspicion that the examinee was involved in the incident or activity under
investigation;

(B) That any statement made by the examinee before or during the test may
serve as additional supporting evidence for an adverse employment action, as described in paragraph (a)(3)(x)
of this section, and that any admission of criminal conduct by the examinee may be transmitted to an appropriate
government law enforcement agency;

{xii} That infermation acquired from a polygraph test may be disclosed by the examiner

or by the empleyer only:

(A} Tao the examinee or any other person specifically designated in writing
by the examinee to receive such information;

(B} To the employer that requested the test;

{C} To a court, governmental agency, arbitrator, or mediator pursuant to a
court order;

(D) To a U.5. Department of Labar official when specifically designated in
Wwriting by the examinee to receive such information;

(EY By the employer, to an appropriate governmental agency without a court
crder where, and only insofar as, the information disclosed is an admission of criminal conduct;

{xi¥i) That if any of the examinee’s rights or protections under the law are violated,
the examinee has the right to file a complaint with the Wage and Hour Division of the U.S. Department of Labor,
or to take action in court against the employer. Employers who violate this law are liable to the affected
examinee, who may recover such legal or equitable relief as may be appropriate, including, but not Llimited to,
employment, reinstatement, and promotion, payment of lost wages and benefits, and reasonable costs, including
attorney’s fees. The Secretary of Labor may also bring action to obtain compliance with the Act, and may assess
civil money penalties against the employer;

{xiv) That the examinee has the right to obtain and consult with legal counsel or
cther representative before each phase of the test, although the legal counsel or representative may be excluded
from the room where the test is administered during the actual testing phase,

(xv) That the employee’s rights under the Act may not be waived, either valuntarily
or inveluntarily, by contract or otherwise, except as part of a written settlement to a pending action or
complaint under the Act, agreed to and signed by the parties.

(b) During the initial or any subsegquent pretest phases, the examinee must be given the opportunity,
prior to the actual testing phase, to review all questions in writing that the examiner #ill ask during each
testing phase. Such questions may be presented at any point in time prior to the testing phase.

Section 801.24 Rights of examinee-actual testing phase.

{a) The actual testing phase refers te that time during which the examiner administers the examination
by using a polygraph instrunent with respect to the examinee and then analyzes the charts derived from the test.

133

Polygraph 1991, 20(2)



Polygraph Protection Act of 1988 {EPPAl, Final Rule

Throughout the actual testing phase, the examimer shall not ask any question that was not presented in writing
for review prior to the testing phase. An examiner may, however, recess the testing phase and return to the
pre-test phase to review additional relevant questions with the examinee. In the case of an ongoing
jnvestigation, the examiner shall ensure that all relevant questions (as distinguished from technical baseline
guestions) pertain to the investigation.

(b) No testing period subject to the provisions of the Act shall be Less than ninety minutes in length.
Such Wtest period" begins at the time that the examimer begins informing the examinee of the nature and
characteristics of the examination and the instruments involved, as prescribed in section 8(b)(2)(B) of the Act
and section 801.23 (a)(2) of this part, and ends when the examiner completes the review of the test results with
the examinee as provided in section 801.25 of this part. The ninety-minute miniman duration shall not apply
if the examinee voluntarily acts to terminate the test before the completion thereof, in which event the
examiner may not render an opinion regarding the employee’s truthfulness.

Section 801.25 Rights of examinee--post-test phase.

(a) The post-test phase refers to any questioning or other communication with the examinee following
the use of the polygraph instrument, including review of the results of the test Wwith the examinee. Before any
adverse employment action, the employer must:

(1) Further interview the examinee on the basis of the test results; and

{2) Give to the examinee a written copy of any opiniens or conclusion rendered in response
to the test, as well as the questions asked during the test, with the corresponding charted responses. The term
"corresponding charted responses" refers to copies of the entire examination charts recording the employee’s
physiotogical responses, and not just the examiner’s written report which describes the examinee’s responses
ta the questions as 'charted" by the instrument.

Section 801.26 Qualifications and requirements for examiners.

(a) Section 8(b) and (c) of the Act provides that the limited exemption in section 7(d) of the Act for
ohgoing investigations, and the security service and controlled substances exemptions in section 7{e) and (f)
of the Act, shall not apply unless the person conducting the polygraph examination meets specified
qualifications and requirements,

(b} An examiner must meet the following qualifications:

(l) Have a valid current license, if required by the State in which the test is to be
conducted; and

(2} Carry a minimum bond of $50,000 provided by a surety incorporated under the laws of the
United States or of any State, which may under those laws guarantee the fidelity of persons holding position
of trust, or carry an eguivalent amount of professicnal Liability coverage.

(c) An examinper must also, with respect to examinees identified by the employer pursuant to section
801.30¢c) of this part:

(1} Observe all rights of examinees, as set out in sections 801.22, 801.23, 801.24, and 801.25
of this part;

(2) Administer no more than five polygraph examinations in any one calendar day on which a
test or tests subject to the provision of EPPA are administered, not counting those instances where an examinee
voluntarily terminates an examipation prior to the actual testing phase;

(3) Administer no polygraph examination subject to the provisions of the Act which is less
than ninety minutes in duration, as described in section 801.24(b) of this part;

(4) Render any opinion or conclusion regarding truthfulness or deception in writing. Such
opinion of conclusion must be based solely on the polygraph test results. The sritten report shall not contain
any information other than admissions, information, case facts, and interpretation of the charts relevant to
the stated purpose of the polygraph test and shall not include any recommendation concerning the employment of
the examinee; and

(5) Maintain all opinions, reparts, charts, wWwritten gquestions, lists, and other records
relating to the test, including statements signed by examinees advising them of rights under the Act (as
described in section 801.23{a)(3) of this part) and any electronic recordings of examinations, for at least
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three years from the date of the administration of the test. (See section 801.30 of this part for recordkeeping
requirements.}

Subpart D--Recordkeeping and Disclosure Requirements
Section 801.30 Records to be preserved for 3 years.

(ay The following records shall be kept for a minimum period of three years from the date the polyaraph
examination is conducted {or from the date the examination is requested if no examination is conducted):

(1) Each employer who requests an employee to submit to a polygraph examipation in connection
with an ongeing investigation invelving ecomomic loss or injury shall retain a copy of the statement that sets
forth the specific incident or activity under investigation and the basis for testing that particular emptoyee,
as required by section 7(d)(4) of the Act and described in section 801.12 (a)(4) of this part.

{2) Each employer who administers a polygraph examination under the exemption provided by
section 7(f) of the Act (described in section 801.13 of this part) in connection Wwith an ongeing investigation
of criminal or other misconduct involving, or potentially involving, loss or injury to the manufacture,
distribution or dispensing of a controlled substance, shall retain records specifically identifying the loss
or injury in question and the nature of the employee’s access to the person or property that is the subject of
the investigation.

(3) Each employer who requests an employee or prospective employee to submit to a pelygraph
examination pursuant to any of the exemptions under section 7(d), (e) or (f} of the Act (described in sections
801.12, 801.13, and 801.%4) shall retain a copy of the written statement that sets forth the time ard place of
the examination and the examinee’s right to consult with counsel, as required by section 8 (P)(2)(A} of the Act
and described in section 801.23 (a)(1) of this part.

(4) Each employer shall identify in writing to the examiner persons to be examined pursuant
to any of the exemptions under section 7(d), (e} or ¢f) of the Act (described in section 80%.12, B01.13, anrd
801.14 of this part}, and shall retain a copy of such notice.

(5) Each employer who retains an examiner to administer examinations pursuant to any of the
exemptions under section 7(d), (e} or (f) of the Act (described in section 801.12, 801.13, and 801.14 of this
part) shall maintain copies of all opinions, reports or other records furnished to the employer by the examiner
relating to such examinations.

(6) Each examiner retained to administer examinations to persons identified by employers under
paragraph (a)(4) of this section shall maintain all opinions, reperts, charts, written questions, lists, and
other records relating to polygraph tests of such persons., In addition, the examiner shall maintain records
of the number of examinations conducted during each day in which one or more tests are conducted pursuant to
the Act, and, with regard to tests administered to persens identified by their employer under paragraph (a)(4)
of this section, the duration of each test period, as defined in section 801.24(b} of this part.

(by Each employer shail keep the records required by this part safe and accessible at the place or
places of employment or at one or more established central recordkeeping offices where employment records are
customarily maintained. If the records are maintained at a central recordkeeping office, other than in the
place or places of employment, such records shall be made available within 72 hours following notice from the
Secretary of an authorized representative,

{¢) Each examiner shall keep the records required by this part safe and accessible at the place or
places of business or at one or more established central recordkeeping offices where examipation records are
customarily maintained. If the records are maintained at a ceptral recordkeeping office, other than in the
place or places of business, such records shall be made available within 72 hours following notice from the
Secretary or an authorized representative,

{(dy All records shall be available for inspection and copying by the Secretary or an authorized
representative. Information for which disclosure is restricted under section 9 of the Act and section 801.35
of this part shall be made available to the Secretary or the Secretary’s representative where the examinee has
designated the Secretary, in sriting, to receive such information, or Dy order of a court of competent
jurisdiction.

(Approved by the Office of Management and Budget under control number 1215-0170).

Section B01.35 Disclosure of test information.
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Section 9 of the Act prohibits the unauthorized disclosure of any infarmation obtained during a
polygraph test by any person, other than the examinee, directly or indirectly, except as follows:

(a) A polygraph examiner or an employer (other than an employer exempt under section 7{a), (b), or (c)
of the Act (described in sections 801,10 and 801.11 of this part)) may disclose information acquired from a
polygraph test only to:

(1) The examinee or an individual specifically designated in writing by the examinee tc
receive such informaticn;

(2) The employer that requested the polygraph test pursuant to the provisions of this Act
(including management personnel of the employer where the disclosure is relevant to the carrying out of their
job responsibilities);

(3) Any court, governmental agency, arbitrator, or mediator pursuant to an order from a court
of competent jurisdiction requiring the production of such information;

(4) The Secretary of Labor, or the Secretary's representative, when specifically designated
in writing by the examinee to receive such information.

(b} An employer may disclose information from the polygraph test at any time to an appropriate
governmental agency without the need of a court order where, ard only insofar as, the infoermation disclosed is
an admission of criminal conduct.

(c) A polygraph examiner may disclese test charts, without identifying information (but not other
examination materials and records), to another examiner(s) for examination and analysis, provided that such
disclosure is for the sole purpose of consultation and review of the initial examiner’s opinion concerning the
indications of truthfulness or deception. Such action would not constitute disclosure under this Part provided
that the other examiner has no direct or indirect interest in the matter.

Subpart E--Enforcement
Section 801.40 General.

(a) Whenever the Secretary believes that the provisions of the Act or these regulations have been,
violated, such action shall be taken and such proceedings instituted as deemed appropriate, including the
following:

(1) Petitioning any appropriate District Court of the United States for temporary or permanent
injunctive relief to restrain viclation of the provisions of the Act or this part by any person, and to require
compliance with the Act and this part, including such legal or eguitable relief incident thereto as may be
appropriate, including, but not limited to, employment, reinstatement, promotion, and the payment of lost wages
and benefits;

{2) Assessing a civil pepalty against any employer who violates any provision of the Act or
this part in an amount of not more than $10,000 for each violation, in accordance with regulations set forth
in this part; or

(3) Referring any unpaid civil money penalty which has become a final and unappealable order
of the Secretary or a final judgment of a court in favor of the Secretary to the Attorpney General for recovery.

(b)(1} Any employer who violates this Act shall be liable to the employee or prospective employee
affected by such vielation for such legal or equitable relief as may be appropriate, including, but not limited
to, employment, reinstatement, promotion, and the payment of lost wages and benefits.

{(2) An action under this subsection may be maintained against the employer in any Federal or
State court of competent jurisdiction by an employee or prospective employee for or on behalf of such employee,
prospective employee and others similarly situated. Such action must be commenced within a period not to exceed
3 years after the date of the atteged violation. The court, in its discretion, may allow reasonable costs
(including attorney's fees) to the prevailing party.

(c} The taking of any one of the actions referred to in paragraph (a) of this section shall not be a
bar to the concurrent taking of any other appropriate action.

Section 801.41 Representaticn of the Secretary.
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(a8) Except as provided in section 518{a) of title 28, U.S. Code, relating to litigation before the
Supreme Court, the Soticitor of Labor may appear for and represent the Secretary in any civil Litigation brought
under section & of the Act, as described in section B01.40 of this part.

(b) The Solicitor of Labor, through authorized representatives, shall represent the Administrator in
all administrative hearings under the provisions of section & of the Act and this part,

Section B01.42 Civil money penalties--assessment.

(8) A civil money penalty in an amount not to exceed $10,000 for any violation may be assessed against
any employer for:

(1) Requiring, requesting, suggesting or causing an employee or prospective employee to take
a lie detector test or using, accepting, referring to or inquiring about the results of any lie detector test
of any employee or prospective employee, other thean as provided in the Act or this part;

(2 Taking an adverse action or discriminating in any manner against any employee of
prospective employee on the basis of the employee’s or prospective empleoyee’s refusal to take a lie detector
test, other than as provided in the Act or this part;

{3) Discriminating or retaliating against an employee or prospective employee for the exercise
of any rights under the Act;

(4) Disclosing information obtained during a polygraph test, except as authorized by the Act
or this part;

(5) Failing to maintain the records required by the Act or this part;

(6) Resisting, opposing, impeding, intimidating, or interfering with an official of the
Department of Labor during the performance of an investigation, inspection, or other law enforcement function
under the Act or this part; or

{7) Viclating any other provision of the Act or this part.

(b} In determining the amount of penalty to be assessed for any violation of the Act or this part, the
Administrator Will consider the previous record of the employer in terms of compliance with the Act and
regulations, the gravity of the viclations, and other pertinent factors. The matters which may be considered
include, but are not limited to, the following:

(1> Previous history of investigation(s) or violation{s) of the Act or this part;

(2} The nunber of employees or prospective employees affected by the violation or viclations;

{3) The seriousress of the violation or viclations;

{(4) Efforts made in good faith to comply wWith the provisions of the Act and this part;

(5) If the vielations resulted from the actions or inactions of an examiner, the steps taken
by the employer to ensure the examiner complied with the Act and the regulatiens in this part, and the extent

to which the employer could reasonably have foreseen the examiner’s actions or inactions;

(6) The explanation of the employer, including whether the viclations were the result of a
bona fide dispute of doubtful legal certainty;

{7} The extent to which the employee(s) or prospective employee(s) suffered loss or damage;

{8) Commitment to future compliance, taking inte account the public interest and whether the
employer has previously violated the provisions of the Act or this part.

Section 801.43 Civil money penalties--payment and collection.

where the assessment is directed in a final order of the Department, the amount of the penalty is
immediately due and payable to the United States Department of Labor. The person assessed such penalty shall
remit promptly the amount thereof as finally determined, to the Administrator by certified check or by money

order, made payable to the order of "Wage and Hour Division, Labor™, The remittance shall be delivered or
mailed to the Wage and Hour Division Regional Office for the area in which the violations occurred.
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Subpart F--Administrative Proceedings
General
Section 801.50 Applicability of procedures and rules.

The procedures and rules contained in this subpart preseribe the administrative process for assessment
of civil money penalties for vigolations of the Act or of these regulations.

Procedures Relating to Hearing
Section 801.51 Written notice of determination required.

Whenever the Administrator determines to assess a civil money penalty for a violation of the Act or this
part, the person against whom such penalty is assessed shall be notified in writing of such determination. Such
notice shall be served in person or by certified mail.

Section 801.52 Contents of notice.

The notice required by section 801.51 of this part shall:

(a) Set forth the determination of the Administrator and the reason or reasons therefor;

(b) Set forth & description of each viclation and the amount assessed for each violation;

{c} Set forth the right to reguest a hearing on such determination;

{d) Inform amy affected person or persons that in the absence of a timely request for a hearing, the
determination of the Administrator shall become final and unappealable; and

(e) Set forth the time and method for requesting a hearing, and the procedures relating thereto, as
set farth in section 801.53 of this part.

Section 801.53 Request for hearing.
(a) Any person desiring to request an administrative hearing on a civit money penalty assessment
pursuant to this part shall make such request in writing to the Administrator of the Wage and Hour Division,

Employment Standards Administration, U.S. Department of Labor, no later than thirty (30) days after the service
of the notice referred to in section 801.51 of this part.

(b) The request for hearing must be received by the Administrator at the address set in the notice
issued pursuant to section 801.52 of this part, within the time set forth in paragraph {a) of this section.
For the affected person’s protection, if the request is by mail, it should be by certified mail, return receipt
requested.

(c) No particular form is prescribed for any request for hearing permitted by this subpart. However,
any such request shall:

(L) Be typewritten or legibly written;

(2) specify the jssue or issues stated in the notice of determination giving rise to such
request;

(3) state the specific reason or reasons why the person requesting the hearing believes such
determination is in error;

(4) Be signed by the person making the request or by an authorized representative of such
person; and

(5) Include the address at which such person or authorized representative desires to recejve
further communications relating thereto.

Ruies of Practice

Section 801.58 General.
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Except as provided in this subpart, and to the extent they do not conflict with the provisions of this
subpart, the "Rules of Practice and Procedure for Administrative Hearings Before the Office of Administrative
Law Judges" established by the Secretary at 29 CFR part 18 shall apply to administrative proceedings under this

subpart.
Section 801.59 Service and computation of time.

(a} Service of documents under this subpart shall be made by personal service to the individual,
officer of a corporation, or attorney of record or by mailing the determination to the last known address of
the individual, officer, or attorpey. If done by certified mail, service is complete upen mailing. If done
by regular mail, service is complete upon receipt by addressee.

(b) Two (2) copies of all pleadings and other documents required for any administrative proceeding
provided by this part shall be served on the attorneys for the Department of Labor. One copy shall ke served
on the Associate Solicitor, Division of Fair Labor Standards, 0ffice of the Solicitor, U.S. Department of Labor,
200 Constitution Avenue, N.W., Washington, DC 20210, and ohe copy on the Attorney representing the Department
in the proceeding.

(e} Time will be computed beginning with the day following the action and includes the last day of the
pericd unless it is a Saturday, Sunday, or federally-observed holiday, in which case the time period includes
the next business day.

(d)} Wwhen a request for hearing is served by mail, five (3) days shall be added to the prescribed period
during which the party has the right to request a hearing on the determination.

Section 801.60 Commencement of proceeding.

Each administrative proceeding permitted under the Act and these regulations shall be commenced upon
receipt of a timely request for hearing filed in accordance with section B01.53 of this part.

Section 801,81 Designation of record.

{a) Each administrative proceeding instituted under the Act and this part shall be identified of record
by a number preceded by the year and the letters "EPPA".

(b) The number, letter, and designation assigned to each such proceeding shall be clearly displayed
on each pleading, motion, brief, or other formal document filed and docketed of record.

Section 801.62 Caption of proceeding.

{a} Each administrative proceeding instituted under the Act and this part shail be captioned in the
name of the person requesting such hearing, and shall be styled as follows:

In Matter of
Respondent.

{b} For the purposes of administrative proceedings under the Act and this part the “Secretary of Labor"
shall be identified as plaintiff and the person requesting such hearing shall be named as respondent.

Referral for Hearing
Section B01.63 Referral to Administrative Law Judge.

{a) Upon receipt of a timely reguest for a hearing filed pursuant to and in accordance with section
801.53 of this part, the Administrator, by the Associate Solicitor for the Division of Fair Labor Standards or
by the Regional Solicitor for the Region in which the actien arose, shall by Crder of Reference, promptly refer
a copy of the notice of administrative determination complained of, and the original or a duplicate copy of the
request for hearing signed by the person requesting such hearing or the authorized representative of such
person, to the Chief Administrative Law Judge, for a determination in an administrative proceeding as provided
herein. The notice of administrative determination and request for hearing shall be filed of record in the
Office of the Chief Administrative Law Judge and shali, respectively, be given the effect of a complaint and
answer thereto for purposes of the administrative proceeding, subject to any amendment that may be permitted
under this part.

(b} A copy of the Order of Reference, together with a copy of this part, shall be served by counsel
for the Secretary upon the person requesting the hearing, in the manner provided in 29 CFR 18.3.
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Section BD1.64 Notice of docketing.

The Chief Administrative Law Judge shall promptly notify the parties of the docketing of each matter.
Procedures Before Administrative Law Judge
Section B01.65 Appearances; representation of the Department of Labor.

The Associate Solicitor, Division of Fair Labor Standards, or Regional Solicitor shall represent the
Department in any proceeding under this part.

Section 801.66 Consent findings and order.

(a) General. At any time after the commencement of a preoceeding under this part, but prior to the
reception of evidence in any such proceeding, a party may move to defer the receipt of any evidence for a
reasonable time to permit negotiation of an agreement containing consent findings and an order disposing of the
whale or any part of the proceeding. The allowance of such deferment and the duration thereof shall be at the
discretion of the Administrative Law Judge, after consideration of the nature of the proceeding, the
requirements of the public interest, the representations of the parties, and the probability of an agreement
being reached which will result in a just disposition of the issues involved.

(b) Content. Any agreement containing consent findings and an order disposing of a proceeding or any
part thereof shall also provide:

(1) That the order shall have the same force and effect as an order made after full hearing;

(2) That the entire record on which any order may be based shall consist solely of the notice
of agdministrative determination (or amended notice, if one is filed), and the agreement;

{3) A waiver of any further procedursl steps befeore the Administrative Law Judge; and

{4y A waiver of any right to challenge or contest the validity of the findings and crder
entered into, in accordance with the agreement.

{c) Submission. On or before the expiration of the time granted for negotiations, the parties or their
authorized representatives or their counsel may:

(1) Submit the proposed agreement for consideration by the Administrative Law Judge; or
{(2) inform the Administrative Law Judge that egreement cannot be reached.

(d) Disposition. In the event an agreement containing consent findings and an order js submitted
within the time allowed therefor, the Administrative Law Judge, within thirty (30) days thereafter, shall, if
satisfied with its form and substance, accept such agreement by issuing a decision based upon the agreed
findings.

Section 801.67 Decision and Order of Administrative Law Judge.

(a) The Administrative Law Judge shall prepare, as promptly as practicable after the expiration of the
time set for filing proposed findings and related papers, a decision on the issues referred by the Secretary.

{b) The decision of the Administrative Law Judge shall be limited to a determination whether the
respondent has violated the Act or these regulations and the appropriateness of the remedy or remedies imposed
by the Secretary. The Administrative Law Judge shatl not render determinations on the legality of a regulatory
provision or the constitutionality of a statutory provision.

{¢) The decision of the Administrative Law Judge, for purposes of the Equal Access to Justice Act (5
U.5.C. 504), shall be limited to the determinations of attorney fees andfor other litigation expenses in
adversary proceedings requested pursuant to section 801.53 of this part which involve the imposition of a civil
money penalty assessed for a viclation of the Act or this part.

(d) The decision of the Administrative Law Judge shall include a statement of findings and conclusions,
with reasons and basis therefor, upon each material issue presented on the record. The decision shall also

include an appropriate order which may be to affirm, deny, reverse, or modify, in whele or in part, the
determination of the Secretary. The reason or reasons for such order shall be stated in the decision.
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{e} The Admipistrative Law Judge shall serve copies of the decision on each of the parties.

(f) If any party desires review of the decision of the Administrative Law Judge, B petition for
issuance of & Notice of Intent shall be filed in accordance with section B01.8% of this subpart.

{(g) The decision of the Administrative Law Judge shall constitute the final order of the Secretary
unless the Secretary, pursuant to section 801.70 of this subpart issues a Notice of Intent to Modify or Vacate
the Decision and Orders.

Modification or Vacation of Decision and Order of Administrative Law Judge
Section B01.68 Authority of the Secretary.

(a) The Secretary may modify or vacate the Decision and Order of the Administrative Law Judge whenever
the Secretary concludes that the Decision and Grder:

(1) Is inconsistent with a policy or precedent established by the Department of Labor;

{2) Encompasses determinations not Within the scope of the authority of the Administrative
Law Judge;

(3) Awards attorney fees and/cr other litigation expenses pursuant to the Equal Access to
Justice Act which are unjustified or excessive; or

(4} Otherwise warrants medifying or vacating.

(b) The Secretary may modify or vacate a finding of fact only where the Secretary determines that the
findings is clearly erroneous.

Section 801.6% Procedures for initiating review.

(a) Hithin twenty (20) days after the date of the decision of the Administrative Law Judge, the
respondent, the Administrator, or any other party desiring review thereof, may file with the Secretary an
criginal and two copies of a petition for issuance of a Notice of Intent as described under section 801.70.
The petition shall be in writing and shall contain a concise and plain statement specifying the grounds on which
review is sought, A copy of the Decision and order of the Administrative Law judge shall be attached to the

petition.

(b) Copies of the petition shall be served upon all parties to the proceeding and on the Chief
Administrative Law Judge.

Section 801.70 Implementation by the Secretary.

(a} Review of the Decision and Order by the Secretary shall not be a matter of right but of the sound
discretion of the Secretary. At any time within 30 days after the issuance of the Decision and Order of the
Administrative Law Judge the Secretary may, upon the Secretary’s own motion or upon the acceptance of a party’s
petition, issue a Notice of Intent to modify or vacate the Decision and Order in question.

(b) The Notice of Intent to Modify or Vacate a Decision and Order shall specify the issue or issues
to be considered, the form in which submission shall be made (i.e., briefs, oral argument, etc.), and the time
within which such presentation shall be submitted., The Secretary shall closely Limit the time within which the
briefs must be filed or oral presentations made, so as to avoid unreasonable delay.

{c) The Notice of Intent shall be issued within thirty {30} days after the date of the Decision and
Order in guestion.

(d} Service of the Notice of Intent shall be made upon each party to the proceeding, and upon the Chief
Administrative Law Judge, in person or by certified mail.

Section 801.71 Filing and service.

(a} Filing. ALl documents submitted to the Secretary shall be filed with the Secretary of Labor, U.S.
Department of Labor, Washington, OC 20210.

(b} Number of copies. An original and two copies of all documents shall be filed.
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{c) Computationh of time for delivery by mail. Documents are not deemed filed with the Secretary until
actually received by the Secretary. ALl documents, including documents filed by mait, must be received by the
Secretary either on or before the due date. No additional time shall be added where service of a document
reqguiring action within a prescribed time thereafter was made by mail.

(d) Manner and proof of service. A copy of all documents filed with the Secretary shall be served upon
all other parties involved in the proceeding. Service under this section shall be by personal delivery or by
mait. Service by mail is deemed effected at the time of mziling to the last known address.

Section 801.72 Responsibility of the Office of Administrative Law Judges.

Upon receipt of the Secretary’s Notice of Intent to Modify or Vacate the Decision and Grder of an
Administrative Law Judge, the Chief Administrative Law Judge shall, within fifteen (15) days, forward a copy
of the complete hearing record to the Secretary.

Section 801.73 Final decision of the Secretary.

The Secretary’s final Decision and Order shall be served upon all parties and the Chief Administrative
Law Judge.

Record
Section 801.74 Retention of official record.

The official record of every completed administrative hearing provided by this part shall be maintained
and filed under the custody and control of the Chief Administrative Law Judge.

Section 801.7% Certification of official record.
Upon receipt of timely notice of appeal to a United States District Court of a Decision and Order issued
under this part, the Chief Administrative Law Judge shall promptly certify and file with the appropriate United

States District Court, a full, true, and correct copy of the entire record, imcluding the transcript of
proceedings.

Appendix A to Part B01--Notice te Examinee

Section 8(b)} of the Employee Polygraph Protection Act, and Department of Labor regulations (29 CFR
801.22, 801.23, B01.24, and B01.23) reguire that you be given the following information before taking a
polygraph examination:

1. (a) The polygraph examination area (does){does not) contain a two-way mirror, a camera, or other
device through which you may be observed.

{b) Another device, such as those used in conversation or recording, (will}{Will not) be used
during the examination.

(¢} Both you and the employer have the right, with the other’s knowledge, to record electronically
the entire examination.

2. (a) You have the right to terminate the test at any time.

tb} You have the right, and will be given the opportunity, to review all questions to be asked
during the test.

(c} You may not be asked questions in a manner which degrades, or needlessly intrudes.

(dy You may not be asked any questions concerning: Religious beliefs or opinions; beliefs
regarding racial matters; political beliefs or affiliations; matters relating to sexual preference or behavior;
beliefs, affiliations, opinions, or lawful activities regarding union or labor organizations,

(e} The test may not be conducted if there is sufficient written evidence by a physician that you

are suffering from a medical or psychological condition or undergoing treatment that might cause abnormal
responses during the examipation.
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(f) You have the right to consult with legal counsel or other representative before each phase of
the test, although the legal counsel or other representative may be excluded from the room where the test is
administered during the actual testing phase.

3. (a) The test is not and cannhot be required as a condition of employment.

(b} The empioyer may not discharge, dismiss, discipline, deny employment or promotion, or otherwise
discriminate against you based on the analysis of a polygraph test, or based on your refusal to take such a test
without additional evidence which would support such action.

(¢)}(1) In connection With an ongeing investigation, the additional evidence required for an
employer to take adverse action against you, including termination, may be (A) evidence that you had access to
the property that is the subject of the investigation, together with {8) the evidence supporting the employer’s
reasonable suspicion that you were involved in the incident or activity under investigation.

(2) Any statement made by you before or during the test may serve as additional supporting
evidence for an adverse employment action, as described in 3(b) above, snd any admissjon of criminal conduct
by you may be transmitted to an appropriate government law enforcement agency.

4. (a) Informetion acquired from a polygraph test may be disclosed by the examiner or by the employer
only:

{1) To you or any other person specifically desighated in writing by you to receive such
information;

(2 To the employer that requested the test;
(3) To a court, govermmental agency, arbitrator, or mediator that obtains a court order;

{4) To a U.S. Department of Labor official when specifically designated in writing by you to
receive such infarmation.

(b} Information acquired from a polygraph test may be disclosed by the empioyer to an appropriate
governmental agency without & court order where, and only insofar as, the information disclosed is an admission
of criminal conduct.

5. If any of your rights or protections under the law are violated, you have the right te file a
complaint with the Wage and Hour Division of the U.S. Department of Labor, or to take action in court against
the employer. Employers who viclate this law are liable to the affected examinee, who may recover such legal
or equitable relief as may be appropriate, including, but not limited to, employment, reinstatement, and
promotion, payment of lost wages and benefits, and reasonable costs, including attorney’s fees. The Secretary
of Labor may alse bring action to restrain violations of the Act, or may assess civil money penalties against
the emplayer.

&, Your rights under the Act may not be waived, either voluntarily or involuntarily, by contract or
otherwise, except as part of a written settlement to a pending action or complaint under the Act, and agreed
to and signed by the parties.

I acknowledge that I have received a copy of the above notice, and that it has been read to me.

(Date)

{Signature)
[FR Doc. 91-4790 Filed 3-1-91; B:45 am}

Editorial Noter This reprint incorporates a correction document published in the Federal Register on April 10,
1991.

* %k k k Kk X
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forensic groups: MMPI validity scales. Journal of Personality
Assessment, 52, 321-333.

W10. Wells, Lloyd A. (1986). Varieties of imposture. Perspectives in
Biology and Medicine, 29(4), 588-610.

Wll. Wiggins, Elizabeth C. & Brandt, Jascn (1988). The detection of
similated amnesia. Law and Human Behavior, 12, 57-78.

A

Adolescents - D2, F2, 17 Arrow Dow Test - G7, G8, Gl2,
Gl13
Adrenaline levels - V1
Arson - Bl3, Bl1S
Affective Responses — B7
Assault - Cl
Age - B13, D2, 11, L7, S8
Assault to Comuit Murder - C1
Alcochol - B1, B8, C4, G3, K7,

L7, R3 Attention - D3, Gl15, W3
Alccholics - C4, Hl, K7, R3, WO Auto Theft - C1
Altruism - £f10 B
Amnesia - B15, G9, K7, L7, 18, Behavicral Inhibition - P4

M2, S1, T1, wWi0
Biofeedback - F8
Anger - G3, H13, H15
Birth Order - Bl13, W3
Anxiety - B7, D1, F9, Gl, H13,
K5, K6, L1, 14, I5, S9, S10 Breaking and Entering - C1

Arrests - B13, B1S Bribery - C1
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Burglary - Ll
C

Catatonic Schizophrenia - L1, R3

Cautious - B7

Children - K1, 11, W3, W8
Cholestercl Levels - V1
Clever - B7

Cognition - R7, W2

Color = N2

Conformity - C1, W7
Cretins - K1, Ll

Crutchfield Irdeperndent of
Judgement - B7

Curiosity - H13
D
Dangerousness — F8

Delusional Psychotics - HS,

Denial -~ H14, M3, V2
Depression - B6, L1, L7, V1, W3
Deviant Behavior - Cl1, H9
Disgust - F3

Dissociative Reaction - B15, Ml
Dreamy - B7

Drugs and Drug Addicts - Bl, (1,
K7, L7, S8, W3

E

Education - S8
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Ego Strength - B6, G7, Gl12,
G13, J2

Flectrodermal Iability - Wl,
W3

EMG (Electromyography) — D2

Emctions (general) - F3, F4,
G2, G10, J2, K3, K5, 11,
Mcl

Epilepsy ~ 11, R3

Ethical - B7

Exploited - B?

Extraversion - B10, Bll, DI,
G11, H13, K5, 01, S5, S6

Eysenck Personality Inventory
Gl12, H11, H13, K5, S5

F
Faking - H6
Fantasy - Gl4, K7
Fatigue - C1
Fearful - B7, D2, 14
Fighting — €1, S8
Firstborns - W3

G
Gottshaldt Test -~ BY

Gough Adjective Checklist
B7, G12, H13

Guilford Test of Originality
(see also Yatabe-Guilford)
B7, I3

Guilt Feelings - B6, C3



Psychological Variables - An Indexed Bibliography

H
Hatred - F3
Health (general) - S8
Hebephrenic Schizophrenia - R3
Heterosexuals - Bl4, Cl, C3, M5
Hamosexuals - Bl4, C1
Hostility - B6
Hypnosis - K7, W3
Hypomania - B&
Hysteria - Bl4, L1, R3

I
Idealistic - B7, F10
Imagination - K3
Imaging - K8, Ll
Imposture — W10
Impulsive - G7
Independent - B7
Inhibition, Behavioral ~ P4
Insanity (general) - F1, H3, R3
Insecurity - K4
Interaction - W3
Introversion - G12, G13

Iranians - Hl1l

Kuzendorf’s Test — K8
L

Iethargy, Emotional - Mcl

Polygraph 1991, 20(2)

156

Liars, Chronic - D5

Lie Scale - MMPI - Cl, G6
Luria Tremorgraph - 54
Luscher Color Test ~ N2

Lying - €3, D5, F5, F6, H13,
I3, K1, L1

M
Machiavellianism ~ B9, Bl1l2, J1

Malingering - A2, A4, A6, C2,
c3, F2, G4, K7, 11, L7,
R4, S1, S2, S3, W9, Wll

Mandsly Personality Inventory —
D1

Manic Depressive - 1l

Manifest Anxiety Scale - D1,
K5

Memory — A2, A4, A6, Bl, L7,
V2, W3

Migraine - Ll
MMPT - Bs6, C1, C2, C3, G6, W10
Moralistic - a1, Bs, G7

Motivation ~ D4, El, Fe6, Sl11,
Ul

Muder - L1, V2
Mute - H14

N
Narcoanalysis - K7

Neurcogis - B15, C1, Li, M1,
R5, S8

Neuroticism - D1, Gl12, H13,
J2, K5, K7, L1, O1, RS,
S8, Vi
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Nonreactors - B6, B7, Cl, H13
O

Obsessive Campulsive - R2

Opportunistic - B7
P

Pain - F3

Paranoid - 11, R3

Passivity - 11

Personality (general) - G7, G8,
M6, M7, S4, S7, W3

Pleasure - F3

Pornography - C1

Practical - B7

Protective - B?

Psychasthenia - B6, Ll

PSYChiatry - Al; H?,r 12]' 16!' L7

Pseudeologia Fantastica - P5

Psychoneurosis - see Neurosis

Psychopathy - B2, B3, B4, Bl3,
¢l, D5, H1, H2, H3, H5, 12,
Jz2, 11, 14, 15, L7, Pl1, P2,
P5, R1, R5, R6, 58, W4

Psychoses - F1, H8, H10, K2, K7,
11, L7, R3, R4, R5, S8

Psychosomatic - G6

Pgychotics - B15
Pupillometry - J1, P3
Q

Q Sort Method of Personality
Description - B7
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R
Rank Order of Problems - N1
Rape - Cl
Rationalization - M3
Reactivity - F7, Hl4
Reactors - B6, B7, H13, J2, K5
Realistic - B7
Religious - C1
Repression - H5
Response Bias — H6
Retardates - A5, K1, 11, S8
Robbery - Cl
Rorschach Test - Gl14, I3, J2
s

Schizophrenia - A3, J2, 11,
P3, R3

Senility - R3
Sex of Subject - B5, R7, V1

Sex Offerders - 13, M3, M4,
M5

Sexual Offenses - L1, 13, M3,
M4, M5, P4

Siblings - W3
Sleepiness - Ll
Social Desirability - I1

Socialization - H12, H13, W3,
WS, W6

Sociopath - see Psychopath
State Anxiety - H13



Psychological Variables ~ An Indexed Bibliography

State Dependent Memory - Bl, B8, v
c4, G3, L7

Vasamotor Behavior - D1

Stress - E2, G2, V1
W

Sukmission - B6, B7

Withdrawn - B6, B7
Suggestible - B7, K7

Witkin Rod and Frame - B7
Suicide - €1, P4

Wonder -~ F3
T
Y
Taylor’s Manifest Anxiety Scale -
D1, K5 Yatabe-Guilford Test

(Japanese) - see also Guilford

Telic Dominance - H13 I3, Me

Theft - C1, €3, 1k, S8 Yatabe-Kibler Test

(Japanese) - I3
Therapy - M3

Trait Anger - H13
Tranquilizer - E2

Treatment of Psychiatric
Patients - Al, M3

Type A Behavior - Hi3
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REMARKS OF THE PRESIDENT OF THE UNITED STATES
DURING ANNCUNCEMENT OF THE CRIME PACKAGE

The White House, March 11, 1991

THE PRESIDENT: Thank you all very much for that warm welcame. Mr.
Vice President and Mr. Attorney General; and then the State Attorneys Gener-
al with wham I just met —— so many here today; distinguished members of the
United States Congress; other law enforcement officials and commmnity lead-
ers. Really, it is an honor on this occasion to welcome you all back to the
White House.

Iast week before Corgress I saluted a group of hametown herces ~- the
finest combat force that this nation has ever assembled -- the brave men and
women of the United States military. (Applause.) We honored them with our
cheers, with our prayers and, come this sumer, I’m locking forward to it,
because then I think the whole country will honor them again with the big-
gest 4th of July since the Liberty Bell first rang.

But as I said last week, the real way to honor them is to welcome them
back to an America that is worthy of their sacrifice, by Jjoining together
with Congress to move forward on the domestic front.

Last month we launched an innovative package designed to assure real
opportunity for all Americans. And our veterans deserve to come home to an
America of improved schools, better jobs, stronger laws against discrimina-
tion, ircreased homeownership and families that are healthy and together.

And most of all, our veterans deserve to come home to an America where
it is safe to walk the streets. Well, we can’t do that before they come
hame, but we can have that on our minds as something we are determined to
do.

Economic opportunity is impossible for citizens who cannot be safe ard
feel safe in their homes, in their schools, in their jobs and, yes, their
churches. And that’s what I mean when I say a most basis civil right is
quite simply the right to be free from fear.

Same of you may remember that shortly after I took office we met with
the 50 AGs at the White House. It was two years ago almost to the day. And
I told you how, a few days earlier, I had gone to New York to meet the
family and friends of Everett Hatcher, a brave DEA agent who was gumned down
in the street. 2and they told me that it used to be unthinkable to shoot a
cop. But now the culture has changed. And when the bad guys hear the word
"police," they just turn arocund and start shooting. I711 never forget that
conversation.

The remarks by the President, the Honorable George Bush, were sent to
the journal by Paul Iuntheringer, Associate Director of Public Affairs, The
white House, with the request that they be published.
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Remarks: United States Crime Package Announcenment.

Two months later, on that rainy day on Capitol Hill, we launched an
effort to pass our crime legislation -- legislation designed to help protect
our cops by giving them the tools they need to get their job done. We
proposed stiff new penalties for criminals using semiautomatic weapons. An
improved exclusionary rule designed to protect the truth amd punish the
guilty. 2An habeas corpus reform that would stop frivolous appeals and
ensure that punishment was not only Jjust, but also swift and certain. aAnd
most of all, it would have finally given us a federal law to uphold a simple
rule of Jjustice: Those who kill must be prepared to pay with their own
life,

And today, two years later, the Congress has still failed to act on
these critical core provisions. And today, two years later, ancther 294
policemen and women are dead —— 294 -- almost three times the nunber of
precious Anmerican lives lost during this entire Gulf war. The killings mist
stop. And it must stop now.

Today, it’s time to stand up and be counted. It’s time to stand up for
what’s right. We stood by our troops. And today it‘s time to stand up for
America’s prosecutors and police.

Last week, many of you joined together with the Attormey General and me
in an unprecedented crime sumit -- America’s first. For three days, you
freely traded ideas, insights, suggestions and support. BAnd when I visited
that group Tuesday, the mood was contagious. It was powerful and confident,
and most of all driven by a sense of urgency. And so when it was over, we
wasted no time, I told Dick Thormburgh that we wanted the crime bill ready
in final form before ancther was out. and today, five days later, we have
it here. Of course, we had a dead start. The truth is, the vast majority
of these core proposals are identical to those that we sent up two years
ago.

These furdamental, badly needed reforms have been argued over the
years. But the American people are not clamoring for more debate. Today

they’re demanding action -— action to stop viclent crime. Action that
translates to a straight up or down vote on these core common sense propos-—
als.

As ] said Wednesday night, if our forces could win the ground war in
100 hours, surely the Congress can pass this legislation in 100 days.

Our core proposals have also been strengthened by some potent new
additions. These include new laws to protect men and women and children
against violence and abuse. Ard most important of all, they include tough
new laws that will protect our people arxi ocur police by helping prosecutors
put away America’s most violent offenders.

One of the most important of these provisions recognizes that reducing
firearms violence must mean exclusionary rule reform. I‘m not a lawyer, but
I put great stock in common sense. And it never did make sense that, be-
cause a policeman has made a mistake, a dargerous criminal can get off
scot-free.
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President George Bush

The Supreme Court has invited legislative experimentation with direct
action to prevent illegal searches and seizures. Amd so today I am announc-
ing that we are accepting that invitation.

Our plan would authorize the Attorney General to develop alternative
administrative sanctions for any federal agent who improperly seizes a gun
in violatjon of the Fourth Amendment. Once these protections were in place,
firearms in serious drugs, violent and certain other cases would always be
admissible in certain federal cases involving armed felons. It is simply
intolerable that these armed criminals should go free when good solid evi-
dence is available.

Our message is simple: The time to act is now. the time to schedule
Congressiocnal hearings is now. The Attorney General is read to testify now.
And most of the other experts needed are probably right here in the East
Room new.

So looking ocut here today, I see a group of principled, all-American
herves whose dedication at home matches that of our people overseas. Heroes
like Attormey General Mike Moore of Mississippi who stood with us in the
Rose Garden last fall and described the terrible ordeal, due to current
habeas rules, in which victims and their families can never draw the cur-
tains on tragic murders and rapes. Heroes like Iouisiana’s District Attor-
ney Richard Ieyoub who called the efforts to gut last year’s crime bill a
major fraud on the American people. The one that, for all practical purpos-
es, would have shut down the death penalty in the 37 states where it now
exists. Herves like Dan Iundgren, California’s new AG whose miracle end run
in Congress in ‘84 produced some of the most far-reaching criminal law
reforms in our nation’s history.

Mike and Richard, we are on a 100-day clock. And we hope you and your
colleagues are ready to roll up your sleeves again today. And Dan, we’re
hoping you can lerd your magic to the cause once more. Because this week
marks the anniversary —— of the FBI’s 10 Most Wanted List. And I’m here to
tell you that this new crime bkill is on America’s Most Wanted list of press-
ing national business.

Ard as I said last fall, America’s prosecutors will not accept a phony
crime bill that is tougher on law enforcement than it is on criminals. No
more loopholes; no more rolls of the dice. I urge the Congress to heed the
voices of our people, our police, our prosecutors, and help us take back the
streets. Together, let’s act on this crime bill now.

Thank you all very, very much for coming. Good luck. May God bless
our country. And now I’l1l put a signature to both of these documents.
Thank you very much. (Applause.)

* k k k Kk *
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QOMBATTING VIOLENT CRIME

The White House, March 11, 1991

The President today transmitted to Congress coamprehensive legislation
to combat violent crime. The provisions, when enacted, will enhance the
ability of Federal, State, and local law enforcement officials to ensure the
safety of American cammunities, neighborhoods and citizens.

The Comprehensive Violent Crime Control Act of 1991 builds on many of
the provisions from the President’s violent crime control proposals of 1989
that, although passed by one or both Houses, were not enacted. It also
contains new and camplementary provisions dealing with terrorism, obstruc-
tion of justice, violence against women, victims’ rights, and gangs and
juvenile offenders.

Fundamental Principles

Four principles guided the development of the Comprehensive Violent
Crime Control Act of 1991:

A primary purpose of goverrment is to protect citizens and their prop-
erty. Americans deserve to live in a society in which they are safe and
feel secure.

Those who comit violent criminal offenses should, and must, be held
accountable for their actions.

Our criminal justice system should seek the swift and certain apprehen-
sion, prosecution, and incarceration of those who break the law.

Success in accomplishing ouwr criminal justice system goals requires a
sustained, cooperative effort by a cocalition of Federal, State, and local
law enforcement officials.

The legislation transmitted to Congress today is consistent with and
fosters these principles.

I. The Death Penalty and Equal Justice

For the most heinous Federal crimes, the Nation needs a workable and
enforceable death penalty. Although variocus Federal laws provide the death
penalty for crimes of homicide, treason, and espionage, most of these laws
are unenforceable. They are ineffective because they fail to meet the
constitutionally required standards and procedures enunciated by the Supreme
Court.

The statement on violent crime was sent to the journal by Paul
Luthringer, Associate Director of Public affairs, The White House, with the
request that it be published.
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Caombatting Violent Crime

This legislation addresses those deficiencies for existing capital
offenses and authorizes imposing the death penalty for several additional
aggravated Federal crimes. The legislation also provides effective safe-
guards against racial discrimination and racial bias in the administration of
capital punishment and other penalties.

A, Offenses for which the Death Penalty is Authorized After Considera-
tion of Aggravating and Mitigating Factors.

Existing Federal crimes for which the death penalty may be imposed
after enactment of proper procedures include: espionage, treason, ang,
where death results, the destruction of aircraft and aircraft facilities,
mailing dangerous articles, wrecking trains, bank robbery, aircraft piracy,
ard violerxe against Mernbers of Congress and cablinet officers.

In addition to these existing crimes, this legislation authorizes
the death penalty for certain existing but currently non-capital Federal
crimes: the muder of certain foreign officials, kidnapping where a death
results, murder for hire, murder in aid of racketeering, murder during
a hostage taking, terrorist muders of American nationals abroad, the at-
tempted assassination of the President, and murder in furtherance of geno-
cide.

Drug crime offenders potentially eligible for the death penalty
include: Ieaders of the largest drug trafficking enterprises who are cur-
rently subject to a mandatory term of life imprisorment; "Drug Kingpins" who
attempt to obstruct investigations or prosecutions by attempting to kill
persons in the criminal Jjustice system; and Those offenders who, while
acting with the requisite intent required for capital murder, engage in a
Federal drug felony and a person dies in the course of the offense or from
the use of drugs irvolved in the offense.

The legislation also authorizes the death penalty for a number of other
crimes including murder by a Federal prison irmate serving a life sentence,
murders in violation of Federal c¢ivil rights statutes, and certain
obstruction of justice and new terrorism offenses where death results.

B. Factors That May be Considered in Determining Wwhether the Death
Penalty is Justified.

In determining whether the death penalty should be imposed, the legis-
lation requires considering aggravating factors some of which are specifi-
cally tailored to the crime in question. Other, in general, aggravating
factors include: knowingly creating a grave rigk of death to one or more
persons in addition to the victim of the offense; committing the offense in
an especially heinous, cruel or depravated mamher involving torture or seri-
ous physical abuse to the victim; or comitting the offense after substan-
tial planning and premeditation.

The legislation alsc requires the consideration of several mitigating
factors if the death penalty is sought.

C. Procedures to be Implemented in Imposing a Sentence of Death.
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The bill requires holding a special hearing to determine whether a
sentence of death is justified. TIf the prosecutiocn believes that a sentence
of death is justified, the prosecutor must provide defendant’s counsel with
notice of the aggravating factors the prosecution proposes to prove at the
hearing. After the hearing, the jury makes a binding recommendation as to
whether the sentence of death is justified.

The bill also includes improved procedures for Federal death penalty
litigation modeled on the recommendations of the Ad Hoc Committee of the
Judicial Conference on Federal Habeas Corpus in Capital Cases. These proce-
dures include the appointment of counsel meeting specified standards of
competency.

D. Equal Justice

The Equal Justice provisions include: Requiring administration of the
death penalty and other penalties without regard to the race of the defen-
dant or victim and prohibiting racial quotas arnd other statistical tests for
inposing the death penalty or other penalties; Guarding against racial
prejudice or bias at trial by providing for the examination of potential
jurors for racial bias, a change venue to avoid racial bias, and prohibiting
appeals to racial bias in statements before the jury; and Requiring, in
Federal cases, jury instructions and certifications guarding against consid-
eration of race in capital sentencing decisions and making the capital
sentencing option consistently available for racially motivated murders in
violation of the Federal civil rights laws.

I11. Habeas Corpus Reform

Each year over 10,000 habeas corpus petitions are filed in the Federal
courts. Many of these petitions are repetitive, raises nc new issue from
previous habeas corpus petitions, and are only intended for delay.

The President proposed: Establishing a general one-year time limita-
tion on Federal habeas corpus applications by State prisoners; Requiring
deference in Federal habeas corpus proceedings to the results of full and
fair State court adjudications; and Authorizing special habeas corpus proce-
dures to respord to problems of delay and abuse while ensuring increased
fairness to defendants through broadened appointment of counsel.

III. Exclusiocnary Rule Reform

The President again proposed a general "good faith" exception to the
exclusionary rule. This exception would permit the admission of evidence if
the officers carrying ocut a search or seizure acted with an cdbjectively
reasonable belief that their conduct met Fourth Amendment requirements. The
legislation would also clarify that, absent statutory authority, Federal
courts may only exclude evidence on the basis of constitutional violations.

In addition, this legislation creates a 1limited exception to the
exclusionary rule that would bar the suppression of firearms seized by
Federal officers where the firearms are to be used in a Federal prosecution
for a crime of violence or serious drug offense, or a Federal prosecution of
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an offender who is disqualified from firearms possession because of a prior
felony conwviction or on other grounds. This exception is contingent on the
establishment of altermative safeguards and sanctions to ensure compliance
with the Fourth Amendment prohibition against unreasonable searches and
seizures by Federal law enforcement officials. Standards and procedures
would also be required for settling claims for damages for Fourth Amendment
viclations under the Federal Tort Claims Act.

IV. Enhanced Penalties for Firearms Viclations

Violent offerders must be held fully accountable for their actions. The
amendments to Federal law the President proposed addressing the criminal use
of firearms include: Doubling the mandatory penalty from five to ten years
for using a semi-automatic firearm while cammitting a violent crime or drug
felony; Providing a mandatory five-year prison term for possession of fore-
arms by felons who are disqualified from firearms possession and who have a
previous conviction for a violent felony or serious drug offense; Allowing
pre-trial preventive detention of defendants in cases involving certain
sericus Federal firearms ard explosive offenses; Authorizing criminal penal-
ties and mandatory minimum sentences for theft of a firearm; and Doubling
the current penalty for a knowing and materially false statement in connec-
tion with acquiring a firearm from a license dealer.

The legislation alsc generally prohibits the importation, manufacture,
transfer, or sale of gun magazines that allow firing over 15 rowxds without
relcading.

V. Gangs and Juvenile Offenders

To address the increasing problem of violent activities by juveniles
and gangs, the President proposed: Broadening the authorization for report-
ing, retaining, and disclosing juvenile records for criminal justice purpos-
es; Increasing options for prosecuting serious juvenile offenders and gang
leaders as adults; Broadening the scope of the Armed Career Criminal Act to
include as predicate offenses acts of Juvenile delingquency that, if commit-
ted by an adult, would meet the Act’s definition of a "serious drug of-
fense"; Irncreasing the penalty for Travel Act crimes involving viclence; and
Increasing the penalty for conspiracy to comit murder for hire.

VI. Terrorism

To combat terrorism more effectively, the President’s violent crime
legislation includes: An enforceable Federal death penalty for the crimes
most likely to be committed by terrorists in cases where death results, such
as fatal bombings, hijackings, hostage takings, and assassinations; Aviation
terrorism provisions implementing an international treaty prohibiting and
punishing acts of violence at intermational airports such as the 1985 at-
tacks on the Rome and Vienna airports; Maritime terrorism provisions imple-
menting an international treaty prohibiting and punishing hijackings, dan-
gerous acts of violence, and threats in relation to ships and maritime
platforms which was prompted by the Achille Iauro hijacking; Effective
procedures, including provisions to deal with classified information, for
removing aliens involved in terrorist activities from the United States; New
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offenses and increased penalties targeted on terrorism, including implemen-—
tation of the international comwvention against torture, a new offense pro-
hibiting and punishing the use of weapons of mass destruction against Ameri-
can citizens or United States property anywhere in the world, a new offense
prohibiting and punishing killings and attempted killings in firearms at-
tacks on Federal facilities, a new offense for providing material support to
terrorists, adding terrorist offenses to the RICD statute, authorizing
forfeiture of the instrumentalities and proceeds of terrorist activities,
increasing penalties for offenses imvolving falsification of intermatiocnal
travel and identification documents, and directing the United States Sen-
tencing Commission to increase penalties for offenses that involve or pro-
mote international terrorism; amd Provisions to strengthen antiterrorism
enforcement activities, including authorizing admission to the United States
of a limited number of aliens who assist in antiterrorism investigations,
broadening access to telephone and credit records in counterintelligence
investigations, strengthening the provisions for court-ordered electronic
surveillance and other interceptions of comminications to facilitate their
use in investigations of terrorist activities, and increasing the time
available for investigation of terrorist acts committed outside the United
States by extending the statutes of limitations.

VII. Sexual Violence and Child abuse

To address sexual violence and child abuse the President’s proposal:
Broadens the admissibility of evidence of the defendant’s commission of
similar crimes in sexual assault and child molestation cases; Provides
enhanced penalties for the distribution of controlled substances to pregnant
women; Broadens the definition of "sexual act" for Federal sexual abuse
offenses committed against victims below the age of 16; Enhances penalties
for recidivist sex offenders; Requires HIV testing in Federal cases involv-
ing a risk of HIV transmission; Provides enhanced penalties for Federal sex
offenders who risk HIV infection of their victims; and Provides that victims
of vioclent crimes and sex crimes may address the court concerning the defen~
dant’s sentence.

VIII. Drug Testing in the Criminal Justice System

To decrease drug use and increase the accountability of the Federal and
state criminal Justice systems the President proposed: Requiring drug
testing of Federal offenders on post-conviction release. Federal offenders
would be required to refrain from drug use as a mandatory condition of
post—conviction release; and Requiring a drug testing program for State
criminal justice systems as a condition for receipt of Federal drug grants.

* k k % Kk %
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THE DEFENSE PERSONNEL SECURITY RESEARCH AND EDUCATTON CENTER
PERSONNE]L, SECURTTY THESIS, DISSERTATTON AND INSTTTUTIONAL
RESEARCH AWARDS FOR FISCATL YEARS 1991 AND 1992

The Defense Personnel Security Research and Education Center announces
a new program to help fund (through the Office of Naval Research) research
addressing issues pertinent to the National Industrial Security Program
(NISP) and personnel security. The areas covered by this funding program
include polygraph, financial and credit candidate screening and crime detec-
tion procedures, prescreening, background investigation, adjudication,
continmuing assessment, employee assistance program, security awareness,
security education, and NISP research.

Eligibility

Participation is sought from graduate students and from scientists,
faculty, and practitioners at U.S. financial, research, business, goverrmen-
tal, and educational institutions. To be eligible for the thesis or disser-
tation award, applicants must be students enrclled in a graduate program at
a university accredited by the Association of Colleges and Secorndary Schools
for their region and be sponsored by both their university ard the chair of
their thesis or dissertation committee. Candidates for a thesis award must
have also satisfactorily completed at least 2/3 of the non-thesis credit
hours required for graduation in their program. To receive a dissertation
award candidates must be eligible to enter doctoral candidacy within six
months from the date of their application. Prior to the dissertation award
being granted, recipients must have completed all degree requirements except
for the defense of the dissertation.

To be eligible for the institutional research award the applicants must
be employees at a U.S. financial, research, business, or educational insti-
tution; hold an advanced academic degree; and be sponsored by their institu-
tien.

Support

The maxirmm award for masters degree thesis awards is $3,000/student.
The maximum award for dissertation grants is $10,000/student. The maximm
award for institutional awards is $20,000/project. Institutions are eligi-
ble to receive multiple awards.

For additional information send a letter requesting a copy of the
program description pamphlet and a self-addressed label to:

Roger Denk, Director

Defense Personnel Security Research and Education Center
99 Pacific Street, Bldg 455-E

Monterey, CA 93940-2481
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Defense Research Funding Available for 1991 and 1992

Polyqraph {(Detection of Deception) Research:

Polygraph personnel security research emcampasses specific incident,
periodic, preaccess, or exit detection of deception testing. Studies ad-
dressing preaccess/preemployment polygraph issues or paradigms are especial-
ly encouraged. The studies may be conducted in laboratory settings, field
settings, or both., Some examples of the types of projects that would be of
interest are noted below.

1) The develcopment and validation of new polygraph procedures, instru-
mentation, physiological indices, or methods of response scorirg.

2) Comparative research that examines polygraph accuracy across dif-
ferent types of procedures, instrumentation, physiological indices, methods
of scoring, or subject populations.

3) The development and validation of computer assisted methods for
analyzing polygraph responses.
4) Examination of the relative effectiveness of different polygraph

countermeasures, as well as the interventions that render those countermea-
sures ineffective.

5) Assessment of the relative utility of polygraph testing in compari-
son to other personnel security preaccess and continuing assessment proce-
dures,

6) Basic research on physiological changes that occur during deception
or corcealed information paradigms.

7) A meta analysis of the polygraph research literature indicating the
areas that seem solid encugh to warrant conclusions and which areas require
8) A literature review indicatirng what the physiological basis is for

the cardio channel, together with an experimental comparison of the cardio
cuff, plethysmograph, cardio activity monitor, thigh cuff ard systolic time
interval

* k ok k k%
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THE READING CORNER

by
Janet Kay Pumphrey

Are you Keeping up—toc—date on articles published on the detection of
deception and its corollary studies? Many items are not printed in journals
which are selected for indexing purposes; others are printed in local,
regional, and small journals which do not have a large readership. This
issue of "The Reading Corner" offers a selection of articles found in the
Social Sciences Index (17)(4)(March 1991) published by the H.W. Wilson
Campany. It mist be noted that this index is "... provides cover-to—cover
indexing of 352 key internatiocnal English-language periodicals.™

Admissibility of Evidence

Blindfolding the jury. S.8. Diamond and others. Iaw and Contemporary
Problems 52:247-67, August 1989.

Social science findings and the jury’s ability to disregard evidence urder
the Federal rules of evidence. L. Eichhorn. Iaw and Contemporary Problems
52:341-53, August 1989,

Causes of crime: Uncovering a lay model. A. Campbell and S. Muncer, bibl.
Criminal Justice and Behavior 17:410-19, December 1990.

Crime stoppers: Businesses that move to a high-growth area could be heading
for crime zone. J. Schwartz and T. Exter. 1il. 2American Demoqraphics
12:24-7+, Novenmber 1990.

Effects of eyewitness evidence on plea-bargain decisions by prosecutors and
defense attorneys. H.A. McAllister. bibl. Journal of Applied Social
Psycholoqy 20:1461-73, Octcber 1990, pt. 2.

Emplovees

Interviewer predictions of applicant cualifications and interview validity:
aggregate and individual analyses. A.J. Kinicki and others. kibl. Journal
of Applied Psychology 75:477-86, October 1990.

Issues surrounding the theories of negligent hiring and failure to fire.

M.M. Exteit and W.N. Beckanic. Business and Professional Fthics Joumrmal
8:21-34, Winter 1989.

Police agency officer selection practices. P. Ash and others. bibl.

Journal of Police Science Administration 17:258-69, December 1990.
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Abstract

Psychological test validity for selecting law enforcement officers, J.I.
McoQuilikin and others. bibl. Journal of Police Science Administration
17:289-94, December 1990,

Lie Detectors and Detection

Detection of gquilty knowledge in real-life criminal investigations. E.
Elaad. bibl. Jourmal of Applied Psychology 75:521~9, Octcber 1990.

Lie detection across cultures. C.F. Bornd, Jr. and others. bkibl. Journal
of Normverbal Behavior 14:189-204, Fall 1990.

* k k &k k Kk

Field Validity 1962

orlansky, Jesse (1962, Jul 31). 2An asgessment of lie detection
capability. Report UBG 62-641, Institute for Defense Analyses. [abstract)

Procedure

The United States Army Military Police prepared a report for the
assessment in which they reported on the follow-up of 3,153 cases in which
the examiner reported "no deception irdicated.™

Results

There were 3,080 (97.7%) "instances in which results of examination in
this category were in accord with results of other investigative
techniques.”

There were 73 (2.3%) "instances in this category in which contrary
results were obtained through investigation or interrogation."

The extent to which there may be other errors in unknown.

* * % % *x %
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