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ACClJRACY OF llIDIVIIlJAL PARAMEI'ERS 
IN FIElD FOLYGRlillI SIUDIES 

By 

Michael H. capps 

Research in the field use of polygraph testirg has been limitEd. over 
the past several years arrl. has not yet given us the number of in-depth 
studies one would hope. Researchers have varia::l in their approach to ascer­
tain the validity of polygra{i1 tests as a whole. since the authors of 
studies establish the initial premise they int.en:l to investigate, nruch of 
the data reported was aimed at answerirg the questions set forth in that 
premise. Insight into infonuation needa::l for analysis was not always avail­
able. '!his report, however, looke::l at 22 studies that addressa::l the validi­
ty of one or rrore of the components utilized in field polygraph testing. 
Although other studies were available, deleted from this report were those 
which looke::l at one canponent on one chart only, or one criterion which is 
not representative of techniques used in the field tc:rlay. 

'!he subjects in these field studies ranged in number from ten to 122. 
'!hey included examinations analyzed by the original examiner arrl. blirrl chart 
reviews. Evaluations were conducted by rank order, global analysis, ROC, 
arrl. numerical evaluation. A myriad of control question techniques were 
studia::l in this report along with relevant/irrelevant arrl. peak of tension 
testing. Most studies did not contain infonnation on false positives or 
false negatives, however all did provide percentages of validity based on 
the c:omponent(s) evaluated in the study. '!he reports included inconclusive 
rates in many instances. While SOlTlE! provided percentages of correct deci­
sions for both deceptive am non-deceptive, others did not. Although incon­
clusive rates were provided, the validity percentages excluded inconclusive 
determinations. '!he table on the follavirg pages deIOClnstrates a collection 
of variables previously mentioned in field polygraph studies, on the 
accuracy of irrli vidual parameters. 

Discussion 

'!he infonnation reflected in the IT'atrix is not all encompassing but is 
used in assessing the accuracy of the in:li vidual components am therefore 
the overall validity of the polygraph. All available polygraph field re­
search studies were reviewed specifically for infornation relating to the 
accuracy of irrlividual parameters. Although the chart does not contain all 
details for component accuracy, the studies contained herein addressed the 
contributions of the i.rrl.ividual component(s) within the respective studies. 

'!he author is Olainnan of the Board of the American Polygraph Associa­
tion arrl. a contributor of prior articles in this journal. [ed. ] For copies 
of this article write to the APA Reference SeI:vice, P.O. Box 1061, Severna 
Park, MD 21146. 
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In:ii vidual ParaJreters 

ACClJRACY OF INDIVIIXJAL PARAMEI'ERS rn FIEID roLYGRAFH S'IUDIES 

% Pneuno Corre<:t % GSA: Corre<:t % Cardia Corre<:t Techniq.;es Type Evaluation 

Total Ql !!Q! IIIC I2..!!! Ql !!Ql ll!f Total Ql !!Q! IIIC Cf.:IT Rl POT IIll'11eric A"Pl i tude 

Sarland & Rask.in 

(1974) 7S 96 74 , , 
Ben- [shai (1962) 100 , , 
80\0l ing (1978) 67 .. '" 

, , 
E lalld (1988) 65 44 90 10 70 49 96 " 

, , 
E lalld '00' 7S 50 " " , 
Elaad (1985) 80 77 83 77 83 70 70 57 83 , , 
(nll'lleric) 

Elaad (1985) , , 
(global) 

Elaad (1988) 70 56 95 60 47 94 , 
Elaad '00' 92 87 100 36 ,., 90 '" 47 71 70 73 51 , , 
(eltperienced e~aminers) 

Elaad end) 89 81 96 53 80 89 71 49 68 61 " 50 , , 
(inexperienced e~arniners) 

Franz (1989) , , 
Franl (1989) , c~ter 

Guertin & Io'ilhelm 94 , , 
(1954) (8&1o' meter) 

Jayne (1990) , , 
Jayne (1990) 87 64 83 , , 
Matte & Reuss , , 
(1989) (q.Jadri-zone only) 

Raf"y & Sussman 94 96 91 97 95 99 98 98 97 
(1985) (secon::! chart only) 

Ryan (1989) 71 41 88 54 69 49 

Slowik & 8uckley{1975) 80 71 90 0 82 B6 77 2 ,., 69 89 2 , 
Suzuki et al.(1973) 77 , , 
Io'inter (1936) 96 0 96 0 100 100 100 , 
Yamarrura et- .t. , 
(1980) 
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ACClJRACY OF rnDIVIr:tJAL PARAMEIT'ERS ill FIElD roLYGRAFH STUDIES 

Type Review ''''' ); OVerall Accuracy Overall False False '''m" 
!!..i.!l!;j Q.d.s '""" ill Gull ty ~/Gui l ty " INC ,~ , ""-' SLbjects 

Val. 100 16 27 

, Val. 10 

, 100 100 

X Val. lS 69 84 17 16 31 72 

X 61 11 98 

X Val. 77 77 77 12 12 60 

, Val. 83 77 90 5 12 60 

X Val. 80 13 12 28 40 

X Val. 86 82 91 34 5 10 100 

Val. 84 lS " 44 4 11 100 

X Val. 99 100 97 16 2 a 100 

Val. " 92 86 a 14 8 100 

X Val.&Rel. 94 34 

X Val.&Rel. 92 " 91 7 9 6 100 

, Yal.&Rel. 83 88 87 6 13 9 100 

X X VaL. & 100 (bl;nd examiner) 5 122 

Ret. 100 (original examiner) 5 

X Val. 96 96 95 6 5 4 

X 86 31 40 

X Val. " 85 93 a 2 15 30 

X Val. 77 30 

X Val. 98 a a 25 

x " 5 20 95 
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Irrli vidual Parameters 

A number of facts of interest can be concluded from the infonnation 
derived fran this review. overall accuracy of the respiration was 81%, skin 
resistance 81%, and cardiovascular 76%. Although variation in component 
validity was not statistically significant, variation between deceptive and 
non-deceptive results was significant. Respiration yielded an accuracy of 
71% for deceptive subjects but 93% for non-deceptive. '!he difference was 
not as great in skin resistance with the accuracy of 74% for deceptive 
subjects and 82% for non-deceptive subjects. 'Ihe scores for cardia 
differed only slightly from skin resistance with deceptive subject accura­
cy at 72% and nondeceptive at 82%. It is important to note that the accura­
cy in each comp:Jnent for non-deceptive subjects was greater than accuracy 
for deceptive subjects. Inconclusive rates aIOCIng comp::ments yielded virtu­
ally no difference at 31% for respiration, 32% for skin resistance, and 34% 
for cardiovascular, however only six of the 21 studies reIXlrted inconclusive 
rates for in:lividual parameters. 

One study (Davidson 1978) on the cardia activity lOClnitor renclered 
results of an overall accuracy of 88% with 90% correct for deceptive sub­
jects and 86% correct for non-deceptive. '!his study was not included on the 
table since the cardia activity lOClnitor measures I,)eripheral bloc:d flCM, 
which is not widely used in field testing. 

'IWo studies, one by Franz, the other by Jayne, looked at computer 
evaluation of IXllygraph charts. Although both studies utilized. the computer 
in the evaluation process, two corrpletely different approaches were taken. 

Franz developed computer prcgraros that analyzed and quantitated the 
physiological reactions produced by the electrodennal, cardiovascular, and 
respiratory components recorded during field IXllygraph examinations. 'Ihe 
evaluations of this quantitative infonnation were used to devise a nathemat­
ical equation, based on the discriminant functions of each component, that 
W'01...1ld correctly classify lTOSt accurately the subjects as being deceptive or 
non-deceptive. '!he contribution of each component in making the overall 
determination was also evaluated. 'Ihe computer evaluation from the discriln­
inant score equation resulted in an overall correct classification rate of 
89%. Perhaps lOClre meaningful was that the relative contribution of each 
component based on this study was determined. to be thoracic pne~ph 
16.3%, abdominal pne'lIl'OCXj'raph 13.7%, GSR 66.5%, and cardiovascular 3.4%. 

Jayne's approach involved computer analyzation of examiner mea.surerre.nts 
of subjects' autonomic arousal. calculations were nade based on the great­
est measurement within each component on each test being used as the sub­
jects' re5{Xlnse IXltential for that component on that test. Each rreasurement 
of }Xlysiological chart data for the control and relevant questions were 
subsequently compareci to the resIXlnse IXltential and the percent of IXltential 
was calculated. After this percentage was established, the arithmetic 
difference between the two was determined.. If the greater difference was in 
favor of the control question a ,+, designation was assigned.; if in favor of 
the relevant a '-' designation was assigned. When the final score for each 
subject was calculated the two respiration channels were averaged arrl added 
to the total GSR and cardiovascular measurements. Olt-off levels for making 
a detennination as to truth or deception were established through analysis 
of a frequency distribution of scores where there appeared to be a natural 
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break between tnrthful arrl deceptive results. This nethcxi prcduced an 
overall correct classification rate of 83%. Jayne fOUI"'Kl that increasi.rq or 
decreasirq the weight given to different components within the evaluation 
failed. to affect the accuracy of the quantitative evaluations. 

since the Franz arrl Jayne studies described above involved CCit1pUter 
analysis, those portions of their research were not reported in the overall 
accuracy arrl canponent accuracy reported earlier in this discussion. 
Additionally, Elaad (1985) was counted but once since the global arrl nuxooric 
studies involved the sane data. Guertin arrl Wilhelm, although included in 
the table, were not reported in the overall statistics since the instrumen­
tation used for reco:rdi..n;J the electrodernal activity was a B arrl W neter 
rather than a pennanent chart record.in;J as used. in other field lXllygraph 
studies. 

ihe infonnation obtained as a result of this study was enlightening- in 
tenns of assessirg the validity of individual physiolcqical parameters am 
thus the O\ferall polygraph results. As stated earlier I little infonnation 
was provided for inconclusive rates for individual parameters, although 
sufficient data was included on overall inconclusive rates. An overall 
inconclusive rate of 16% allCMEd a high degree of utility for the field 
p::>l ygraPl examinations in this study. 

* * * * * * 
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NUMERICAL EVAllJATIoo: 

SEVEN IOINr SCAlE +/- 6 AND RX3SIBIE l\IJl'ERNATIVES 

A DlsaJSSION 

By 

Sgt. M. van Herk 

Intro::luction 

'!he Polygraph Trai..nirg Unit of the canadian Fblice College CC8TIl1E1Ced. 
training polygra!'h examiners in 1979. '!he canadian Police College polygra!'h 
technique was nOOelled after the United states cepart:rnent of defense poly­
graph training program. '!he Department of Defense techniques were faun:! to 
be lOCl6t carpatible to the canadian ways of oon:lucting polygra!'h examina­
tions. '!he D=part::merrt of Defense school taught techniques conducive to 
canadian law enfo:rc.errent practices arrl needs. 

The Canadian Police College polygraph techniques also adopted the 
united states Department of National refense criteria for chart interpreta­
tion an:l IlUII'erical evaluation. '!his technique was based on a scori.rg system 
initially developed by Mr. C. Backster. Mr. Backster labelled each nurreri­
cal value as follows: 

o 

+/-1 ~ 

+/-2 ~ 

+/-3 ~ 

No reaction/Equal reaction 

Lean tavards truth or deception 

Truth or deception 

Upgrade to double truthjlXlUble deception 

'!he canadian Police College p:::llygraph technique applies the same principles 
during the interpretation and nUl't'lerical evaluation process. 

Previously printed in the Newsletter of the canadian Association of 
Police Polygraphists, (1990) 1 (3) 28-37. Reprinted with the kirrl pennission 
of the author an:l the canadian Association of Police Polygraphists. '!he 
author is head of the Polygraph Trai..nirg unit of the canadian Police Col­
lege, a member of the canadian Association of Police Polygraphists am. a 
member of the AIrerican Polygra!'h Association. [ed.) 
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Numerical Evaluation 

The verbiage is simplified as follows: 

o = 

+/-1 = 

+/-2 = 

+/-3 = 

Equal reaction/No difference 

Slight differencejNoticeable difference 

Distinct difference/Stron:j difference 

Distinct reaction vs. Relatively nothing 

Dramatic differencejReaction vs. nothing 

'!he rnnnerical evaluations are derived fram a 
resulting from different criteria being applied. 
issue arrl thus will not be commented on. 

variety of possibilities 
The criteria is not at 

A numerical value of 0 to +/-3 is attached to each zone. A positive 
score is assigned if the reaction to the control question is greater and a 
negative score is assigned if the reaction to the relevant question is 
greater. One chart consists of three zones, each polygraph examination 
consists of three charts, consequently, a total of nine zones are numerical­
ly evaluated. The rules of numerical evaluation are empirically base:l. 

The Canadian Police College polygraph technique utilizes a seven point 
scale to detennine truth or deception when evaluating each zone. 'Ihe scale 
ranges from +3 to -3 in accordance with physiolcgical reactions that are 
recorded on the charts. 'Ihe numerical values of each zone are totalled to 
determine a final score. 'Ihe final score will determine the examiner's 
decision. In 1978 Drs. Gordon Barlarrl, !:avid C. Raskin, and John A. 
Podlesny published a research paper entitled, "Validity and Reliability of 
Detection of Deception." In this paper, subsequent to a study project, it 
was reported that the range of 0 to +/-6 when making the final decision was 
ultimum for the inconclusive range. 'Iherefore, any total score of +/-6 and 
above inclicated truth or deception. Any score from 0 to +/-5 fell into the 
inconclusive area. These figures were adopted and are still applied today 
by the examiners trained at the Canadian Police College. 

When the various interpretation rules and numerical value criteria are 
awlied the process can become subjective. The chart interpretation arrl 
ru.me.rical evaluation process is completed as the last step of the examina­
tion prior to the post test phase. Up to this point a l~y period of 
time has expired and the examiner has built a solid relationship with the 
examinee. The pretest will have influenced the examiner somewhat as the 
interpretation and numerical evaluation process takes place. When the 
numerical values are related to the reactions, as interpreted by the examin­
er, the procedure is considered a semi-objective exercise. 

Objective 

To discuss if nurrerical evaluation can be made mJre obj ecti ve by reduc­
ing the seven point numerical evaluation scale to a three point scale and 
not sacrifice accuracy. 
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Methodology 

'!he assistance of canadian Police College certified field polygraph 
examiners was solicited. '!hey were asked to provide Ill.lJt'erical evaluation 
sheets resultant fram verified polygra{i1 examinations. A verified examina­
tion being one frun which the results were verified through the court pro­
cess, confessions, an:l/or further investigations. '!he J1I.IIIEr'ical evaluations 
had to be based on the examiners I use of the seven point scoring system 
taught at the canadian Police College. 

As a result, one hurrlred an:l fifty three I11.IlreI'ical evaluation sheets 
were receive:i from ten different Royal Canadian Mounted Police polygraph 
sections. 

Also solicited were two hurrlred. mnnerical evaluation sheets from the 
canadian Police College certified polygraph examiner Fredericton, N.B., 
Police Department. These numerical evaluations were representative of 
polygraph results/decisions spaced over a two-year period. 

All l1l..lrOOrical evaluations were checked for rrathematical acxuracy arrl 
the decisions, based on the seven J.XIint scale with the +/-6 cut off, were 
recorded in their respective categories of tnlthful, inconclusive I or decep­
tive. A breakdc:f..m of the totals is shown belCM in Figures 1 and 2. '!hese 
totals fonre:1. the basis of subsequent calculations arrl comparisons. 

It is interestinj to note that the results, between the Royal Canadian 
M:runted Police an:l Fredericton are divided up rather differently. 'The total 
truthful and deceptive decisions are reversed. I believe the reason is that 
the Royal Canadian Mounted Police evaluation results were all verified. 

'!he m::>St camroon and easiest way to verify charts is through confession, 
consequently JOOSt charts receiva:i fram the Royal Canadian Mounted Police 
examiners fell into the deceptive category. '!he Fredericton selection is a 
cross-section of all evaluation results, consequently the totals are expec­
tantly different. 

'!he mnnerical evaluation sheets were rescored. Numerical scores of 
+/-2 or +/-3 were replaced with +/-1 values. 'Therefore, reducin:J the seven 
point scale to a three point scale. 

'!he adjusted totals, still usi.n;J the +/-6 cut off, were recorded in the 
awropriate categories of truthful, inconclusive, or deceptive. '!he charts, 
Figures 3 and 4, display the adjusted. totals in comparison to the previous 
totals of the seven point scale. 

With reference to Figure 3, the folla.vin:J changes are noteworthy: 

Number of deceptive decisions to inconclusive 11% 

Number of truthful decisions to inconclusive 2% 

As a result of this charge no inconclusive results moved into the deceptive 
or truthful categories. 
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It is noted that the Fredericton statistics calculate differently. 

Nurriler of deceptive decisions to incx:>nc:lusive 8% 

Number of truthful decisions to incx:>nc:lusive 10% 

'lhe IOCJV'ement of truthful an::l deceptive into the inconclusive ca:te::lory ap­
pears to be consistent. 

In this calculation there was one inconclusive result at +5 that became 
a truthful decision at +6. Of the 8% deceptive that became inconclusive, 
aver half were originally verified deceptive. of the truthful decisions 
that became inconclusive, 20% were verified truthful. 

Ihe decision categories were adjusted to reflect the three point scale 
with cut offs at +/-4. Iherefore, the categories were defined as follCMS: 

~ +4 and higher 

Deceptive ~ -4 and higher (lower) 

Inconclusive = 0 to +/-3 (inconclusive) 

Ihe Royal canadian Mounted Police results are sho;m on the graph, 
Figure 5, as they coropare to the two previous calculations. 

'lhe inconclusive category dropped dramatically and is again canparable 
to the original results as submitted by the examiners usirg the seven point 
scale with cut offs of +/-6. Ihe truthful decisions have increased, in 
comparison to the original evaluations, as mud1 as the deceptive decisions 
have decreased. No original inconclusive decisions resulted in either 
truthful or deceptive decisions as a result of this adjusbnent. 

'llie Fredericton statistics also appear to stabilize in a::llTIpClI'ison to 
the original evaluations. '!be truthful category is almost identical (1% 
difference). The deceptive category has increased by 5% and the inconclu­
sive category has decreased by 4%. No original inconclusive decisions 
became truthful or deceptive durirg this process. 

The decision categories were again adjusted as before, only this time 
to reflect the three point scale with +/-5 as the cut off. 

Figure 7 displays the Royal canadian Mounted Police figures as they 
relate to all previous calculations. '!be inconclusive rate is decreased to 
4% belCM the original evaluations usirg the seven point scale with the cut 
off at +/-6. The truthful categmy again increased slightly to 8% alx:>ve the 
original evaluations. '!be deceptive category also increased, hCMeVer, still 
rena.ins 4% bel~ the original evaluations. No original inconclusive deci­
sions became truthful or deceptive. 

The Fredericton inconclusive rate continued to decline drastically to 
13% bel~ the original evaluations usirg the seven point scale with the +/-6 
cut off. The truthful category increased to 4% over the original 
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evaluations an:1 the dec.epti ve category increasa:i by 9% over the original 
evaluations. No original inconclusive decisions cl1a.n;Jed to truthful or 
deceptive. 

Conclusion 

'lhroughout this exercise no original truthful decisions changed to 
deceptive an:1 no deceptive decisions changed. to truthful. 

In addressin:3 the issue as to whether the three PJint scale is more 
effective/objective than the seven PJint scale, the follCfNim observations 
are offered. 

1. TIle three POint scale +/-6 cut off 

Not effective. '!he inconclusive rate doubles arrl too many charts on 
which verified decisions were correctly rendered would have fallen into the 
inconclusive (no decision) category. '!his is supported by both, Royal 
canadian Mounted Police an:1 Fredericton statistics. 'Ibis option should 
receive no further consideration. 

2. '!he three POint scale +/-5 cut off 

'!he statistics overall did not drastically change in comparison to the 
original evaluations, havever, both Royal canadian Mounted Police and 
Fredericton decreased noticeably in the inconclusive area. In view of the 
fact that the inconclusive range is a safety mechanism for police examiners 1 

this lCM inconclusive rate is edgi.n:J on danger and a higher probability of 
error. 'Ibis option compared favourably, hCMeVer, would necessitate close 
rronitorin:] . 

3. 'Ihe three mint scale +/-4 cut off 

nils option C01'l'p<ll"€S IrDSt favourably with the origin.:U. seven point 
scale evaluations. In the Fredericton case the inconclusive rate dropped, 
the tnrt:hful rerrained virtually the same and the deceptives increased by 5%. 
For the Royal Canadian Mounted Police the i.no:mclusive rate rena.ined virtu­
ally the same, the truthful increasa:i by 7%, an::! the deceptive decreased by 
6%. Even though there are some differences in the tnlthful and deceptive 
values when COl1'q)aIinJ the Royal Canadian Mounted Police and Fredericton 
statistics. 

ihe main focus durinJ this project was the possible fluctuatinJ results 
of the inconclusive rarqe. !he inconclusive ran;re of the three point scale 
with the +/-4 cut off compares favourably to the origin.:U. evaluations. 
OVerall the three point scale with the +/-4 cut off c:ornp:rres favourably with 
the original seven point scale usinJ the +/-6 cut off. 

By reducinJ the scale the examiners obviously are force:i to be more 
objective. !he numerical values would range only from zero for no differ­
ence to +/-1 for a difference, regardless of size. 'Ibis simple reduction in 
examiner options makes the process more objective. 
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1he pneumograph record:lnJs am cardiograph can easily be evaluated as 
to their differences, hCMeVer, the galvanograt=h recordirg is presently 
evaluated an:) scored accordirg to ratio. Serre considerations will have to 
be establishe:l as to exactly what will constitute a difference in reactions. 

In view of the similarities when comparing- the 3 IX'int scale using- the 
+/-4 cut off with the present 7 point scale using- the +/-6 cut off, I be­
lieve the option of the three. point scale with a +/-4 cut off is worthy of 
consideration an::l perhaps nore detailed sbJdy. 
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RCMP 
Oiiainal Evaluations - 7 Pt. Scale +/-6 -

Figure t 

Truthful 
27% 

I~~nn~'uo:yo II '\J'. II.." ~)' '..F 

14% 

Totai 153 Verified EX8minetions 

FREDERICTON 
Oriainal ;valuations - 7 Pt Scale .;- / - 6 

Fi~:.:;re 2. 

-

Truthfl.li 
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lnconc!usiv8 
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Deceptive 
26% 

Totel 200 Examinations 
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Comparison: 3 PI. .;./- 5 
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SCIENTIFIC EVIDENCE m CCURI'S-MARI'IAL: 
F'RCfoI THE GENERAL ACCEPI'ANCE SI'AND1\Rll 10 THE RElEVANCY APPOOAQI 

by 

Major Michael N. Schmitt and captain Steven A. Hatfield 

I. Introduction 

In courts-martial tooay, the use of a wide variety of scientific evi­
dence has bec.ome routine. Counsel for either side may offer fin;Jerprint or 
blood type evidence to irrlicate identity. Trial counsel use chemical analy­
sis of blood or urine to prove recent dnlg use or intoxication. 1 Behavioral 
analysis of victlins is presented routinely as evidence of rape trauma or 
battered child syn:lrorTe . .2 Truthfulness, or the lack thereof , theoretically 
can be deironstrated by polygraph examinations. 3 

'!he use of other newer types of scientific evidence sarrajay may bec:ane 
just as routine. 4 Apparently, scientists can l'lC1N prove identity to nearly a 
mathematical certainty usin;J J:NA analysis. 5 'Ihe use of radioimmunoassay 
analysis of hair suggests that dnlg usage can be detected for months, even 
years, after in;Jestion. 6 As science advances, ever more creative means of 
prcx:lucin;J evidence undoubtedly will be developed. 

In recent years the starrlard for the admissibility of scientific evi­
dence in courts-martial has undergone significant charge. 'Ihis charge can 
be describe:l as the replacement of the general acceptance starrlard with the 
relevancy approach. '!he purpose of this article is to examine the develop-­
IOOITt and acceptance of the relevancy awroadl in the federal and military 
courts, analyze its meanin;J, and attempt to provide a work.i.rg model for its 
application in courts-martial. However, before turni.n:J to that approach, an 
understan:iin;J of its predecessor, the general acceptance standard, is neces­
sary. 'Ihe underlying rationale for the general acceptance theory remains a 
consideration under the relevancy approach. 

Major Michael N. Schmitt is in the U.S. Air Force Judge Advocate Gener­
al's Corp. CUrrently a Graduate Fellow at Yale lilw School. Fonnerly as­
signed as an Assistant Professor of lilw, U.S. Air Force Academy, 1988-1990. 
B.A., Southwest Texas State University, 1978; M.A., Southwest Texas State 
University, 1983; J.D., University of Texas, 1984. 

Captain Steven A. Hatfield is in the U.S. Air Force Judge Advocate 
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Assistant Professor of lilw. Formerly assigned as Area Defense Counsel, 
Semba.ch Air Ba.se, Federal Republic of Germany, 1987-1989. B.S., Miami 
University, 1981; J.D., University of Idaho, 1983. 

Article reprinted with permission from 130 Military Legal Review 
(1990), 135-169. 
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II. ibe General Acceptance Test 

Since 1923, the admissibility of navel scientific evidence in federal, 
state, and. military carrts has been governed al.m::>st exclusively by the rule 
articulated in Frye y. United states. 7 In that case, the Federal District 
eourt for the District of Columbia cxmsidered the admissibility of evidence 
derived from a crude forerunner of the polygraph. Whereas the moden1 poly­
graph measures several different physiolcqical responses of the subject 
bei.n;J tested, the device un:ier scrutiny in ~ was a ''m:mcx;p:aph, II which 
neasured only blOCld pressure. Fin::li.rg the test to be a navel scientific 
tedmique, the court enunciated a starrlard of achnissibility in a brief, 
two-page opinion that -would provide a basic franework for the analysis of 
scientific evidence in the courts of the United states for the next sixty 
years. '!hat starrlard was armounced as folla.vs: 

Just when a scientific principle or discovery crosses the 
line between the experimental an::l demonstrable stages is difficult 
to define. Somewhere in the twilight zone, the evidential force 
of the principle ITD.1St be reco:Jl1izecl and. while the courts will go a 
long way in admitting expert testirocmy deduced from a well recog­
nized scientific principle or discovery, the thing from which the 
deduction is made nnlSt be sufficiently established to have gained 
general acceptance in the particular field to which it belongs. 8 

'!he court then held that the evidence in question was inadmissible 
kJecause the "lie detector" that was employed had "not yet gained such starrl­
ing ani scientific re<XXJl1ition arrong physiolcqical an::l psycholcqical author­
ities. u9 '!he E!:Y§ court did not cite authority for the general acceptance 
starrlard, nor did the court set forth a rationale for it. Despite that 
fact, it was accepted initially without question. Only years later, when 
the starrlard was questioned, did courts begin to deferrl its application in 
any comprehensive manner .10 Several arguments in support of general accep­
tance were offered repeated! y. the IOClSt comrron basis for the test was the 
need to ensure the reliability of evidence upon which a jw:y based its 
decision. TIle issue of reliability was, and. still is, seen as especially 
irrportant in the area of scientific evidence. Although the judge or jury 
may have some innate ability to evaluate the testiIrony of lay witnesses, 
they probably do not have commensurate ability with regard to the corrplexi­
ties of science. '!his relative inability to assess critically scientific 
evidence is compounded by a concern that science in the twentieth century, 
albeit ever lOClre incorrprehensible to the layman, has taken on an aura of 
''mystic infallibility. 1111 

'!hus, the primary reason for requiring general acceptance by experts in 
the particular field to which the evidence belongs is to address the poten­
tial for confusion in the fact of seemi.rqly infallible scientific evidence 
arxl to provide a method for detennining its reliability. What the general 
acceptance starrlard does is supplant judges and lay juries with a "scientif­
ic juryll when issues of scientific reliability arise. 12 This approach is 
premised on the view that scientists are best able to assess science. 
A.ssumi.rg the particular evidence passes muster in the scientific community, 
the fact fi.rrler need only determine the appropriate weight to give the 
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evidence. 13 Weight issues fall within the natural p..n:view of the fact 
fin:ier because they center on concepts as cre:libility, an:l they deperrl--as 
do nost factual natters-on the effectiveness of litigators. 'Ihus, askin::J 
jurors to harrlle such issues is consistent with all the other tasks the 
judicial system demards of them. Additional justifications for the .fiYg 
test include ensuri.m the existence of a "reserve detennination in a partic­
ular case"14 an:l prorroti.m lIuniformity of decision. "IS 

'lhe .fiYg stan::lard received alIoost universal acceptance, although appli­
cation of the starrlard is not without problems. For instance, same scien­
tific evidence cannot be ascri.beCl conveniently to a partia.liar field of 
study to detem.ine acceptance because the evidence nay be the prcx:luct of an 
interdisclipinary approach. Must such evidence be accepted generally by all 
scientific fields that contributed. to its existence?16 

Perhaps an even rrore troubli..rq issue raised by the general acceptance 
approach is whether it is the principle or the technique ertq)loyed in the 
creation of the scientific evidence that must be accepted generally. 17 A 
review of the ~ decision reveals that the court was concerned alIoost 
exclusively with the principle involved. specifically, it fourrl no general­
ly accepted nexus between variations in blood pressure an:l deception. IS In 
subsequent years, however, many courts deviated from the precise holctin::J in 
Frye an:l required general acceptance of the technique enployi.m the princi­
pIe. 19 other controversies arising as a result of the failure of the ~ 
court to provide a cx::mprehensive analytical framework include the definition 
of the term "acceptance,"20 how narra;vly or broadly the relevant field from 
which general acceptance is sought is to be defined,21 what is necessary to 
qualify as an expert,22 an::! how general acceptance is to be proven. 23 

III. ~ Reconsidered 

As previously noted, ~ was accepted initially without question. As 
time passed, however, the general acceptance standard came under greater 
scrutiny. In part, this was attributable to the increasingly important role 
that scientific evidence assurne::i in recent years. 24 As the raw number of 
cases involvin;J such evidence grrM, it was inevitable that pitfalls in the 
stan::lard would bec:arre rrore apparent. Nevertheless, despite a trerrl towards 
rejecti.m the seeming "mystic infallibility" of f);;y§! itself, the general 
acceptance stan::lard remains the starrlard of admissibility in a majority of 
jurisdictions. 25 

An opportunity to rEXlssess the stan::lard presented itself in the guise 
of the Federal Rules of Evidence,26 signed by President Ford on January 2, 
1975. Specifically, Federal Rule of Evidence 702 (TestiIrony by Experts)27 
was to open the door to a new approach. Though the general acceptance 
stan::lard had been do:;Jma for fifty-two years, inclusion of the stan::lard or 
any clearly analcqous COl.U1terpart was conspicuous by its absence. Irrleed, 
despite the established position of .D;;;yg as the lead case in the area of 
novel scientific evidence, it was not mentioned at all in the analysis of 
the rule. 28 To cornpoun::1 this lack of guidance, the Advisory Committee's 
Notes did not address the issue of whether the general acceptance stan::lard 
survived pranulgation of the rules. 29 'll1e significance of these omissions 
would soon become apparent to scholars arrl practitioners alike. Was the 
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staroard so accepted as to be assUl1V2d part and parcel of Federal Rule of 
Evidence. 702,30 or did the anission irrlicate that the judicial st:.arrlard set 
forth had been overruled leg-islatively?31 '!he fOl.lJ'")jation was laid for a 
schism in evidentiary law that continues today. 

In light of the theoretical an:::l practical problems that had plagued the 
general acceptance starrlard, a number of jurisdictions chose to reject it in 
favor of a less demarrlin;J awroach.32 'Ihat approach has cx:me to be knc:1Nn as 
the llrelevancy test. 1I In essence, the test does away with the treatment of 
novel scientific evidence. as a separate evidential category by treatin;J it 
in much the same fashion as other expert testimony. 33 '!herefore, the eroor­
gence of the relevancy starrlard marked a retreat to the pre-.E!;;yg era of 
admissibility. Relevancy was a return to basics--arguable, a return to 
fact-firrling to the fact firrler. 34 Core evidentiary concepts such as proba­
tive value, prejudicial effect, and reliability35 would now serve to shape 
the admissibility inquiry. 36 '!his is not to suggest that these concepts 
played no role in the general acceptance ana.lysis. However, they were flCM 

to emerge from the background to supplant the nonlegalistic inquiries of the 
IIscientific jury. 1137 

United states v. D::Jwning38 would quickly become the lead case cited. by 
relevancy advocates. 'Ihe fact pattern of D::Jwning" is fascinatirg. At issue 
in this fraud case was whether the deferrlant was a con man who had called 
hllnself "Reveren:i Clayrrore. II 'IWelve eyev.ritnesses testified that the defen­
dant an:::l Reverend. Claym:>re were one an:::l the same. The defense called an 
expert witness on the unreliability of eyev.ritness testimony. Relyi.rg on the 
llhelpfulness" standard of Federal Rule of Evidence 702,39 the '!hird Circuit 
refused to permit the defense expert to take the stan:l. 

A review of DJwning indicates that the court was primed to reject .rJ;;yg 
by relyi.rg on the text of the Federal Rules. As the DJwning" court recog­
nized, the eight years since the promulgation of those rules had witnessed a 
plethora of suggestions on how novel scientific evidence should :be treated. 
Among the possible approaches circulating at the time were the followi.rg: 
reasonable scientific acceptance;40 a preponderance standard for criminal 
deferrlants with a :beyon::l a reasonable doubt standard for prosecutors;4l 
established an::l reco;p1ized accuracy and reliability;42 and a relevan­
cy/prejudice awroach that shifts the inquiry to weight once relevancy is 
established. 43 Rather than adopting one of the new awroaches that had 
become the focus of attention, however, the court chose to fashion its own 
ana.lysis of the rules. 44 This is not to suggest that the court rejected the 
various alternatives out of hanei. Instead, it noted the urxierlyi.rg consid­
erations of those approaches an::l then looked to the Federal Rules of Evi­
dence for resolution of the dispute. Indeed, even the .E!;;yg standard played 
some role in the court's nevi approach. 

For the '!hird Circuit, the derivation of an appropriate standard neces­
sarily was rooted in the broadness of the relevancy rules--Federal Rules of 
Evidence 401-403. Un:ler the rules, essentially all evidence is admissible 
unless it is irrelevant, unduly prejudicial, or otherwise specifically 
excluded. 45 By contrast, evidence evaluated using the D;yg standard could 
be excluded even if it was both relevant and not prejudicial. '!his would 
oc:cur in situations in which the scientific community had not yet passed 
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collective judqement on the process involved. Reducerl to basics, the two 
awroadles represent an inherent conflict between the search for truth arxi 
the goal of fairness in our legal system. If the goal is truth, then evi­
dence havi.rq any beari.rq on the fact in issue should :be admissible, so long 
as it is not so unreliable as to grossly mislead the fact finders. '!he 
broadness of the relevancy rules clearly fosters this goal. Justice is 
safeguarded through litigation as to the appropriate weight to :be given the 
evidence. On the other harrl, the ~ approach searches for fairness. 
Usi.rq the ~ approach, courts are willi.rq to sacrifice evidence that might 
be dispclSitive so as to preclude any possibility that unfair-i.e., scien­
tifically unreliable-evidence might cane :before the fact finders. The 
safeguard is to be fClllJ'rl in science, not law. As a result, the scientific 
jury takes center stage, arxi litigation focuses on admissibility. Thus, a 
natural conflict exists between the central premise of the relevancy rules 
arxi that of ~. 46 

Interesti.rqly, the court could have avoided the apparent conflict 
between relevancy am E!;yg sirrply by holding that, given the failure of the 
Federal Rule of Evidence drafters to lIoverrulell specifically the general 
acceptance standard, Federal Rule of Evidence 702 incorporated ~. 
Again, this would have been inconsistent with the broad nature of Federal 
Rules of Evidence 401-403. Ho;.vever, the drafters arguably contemplated this 
inconsistency by notirq that evidence admissible under the relevancy rules 
nevertheless may be excluded by the tenns of other rules of evidence. 47 In 
light of the asserted dangers of "mystic infallibility" posed by novel 
scientific evidence, a detour from the principle favori.rq admissibility 
might have been justified. After all, truth is rrost often the victim of 
unfairness. 'rhus, the broadness of relevancy logically did not de.rrBrXi the 
death of E!;yg. 

Rather than arguirg that E!;yg had been rej ected outright, the Jh.ming 
court took a unique approach by concludirg that, although the ccdification 
of evidence rules "may counsel in favor of a reexamination of the general 
acceptance standard,"4"8 Federal Rule of Evidence 702 neither incor};X)rated 
nor repudiated~. 'Illis very unusual analysis was based. on the theory 
that because the drafters must have been aware that K!Yg was a judicial 
creation, the failure to comemn llsuch interstitial judicial rule-rnaking"49 
in the rules was to be read as a mere invitation to reconsider the stan­
dard. 50 In other words I the 'Ihird circuit was suggesting that drafters 
interrled the courts to address the issue in a case-by--case fashion. '!he 
flaw in this analysis lies in the nature of the drafters' task. If they had 
been in the process of drafti.n:;J nonbinding rules, deferring decision on 
particular issues to the courts of differin:;J jurisdictions might have made 
m:>re sense. However, the drafters were developin:;J bindirx.J rules for an 
integrated system of courts. Nevertheless, the Jh.ming court seemed to be 
suggesti.n;J that the drafters of the Federal Rules of Evidence were willi.rq 
to countenanc:e splits among federal courts in their approaches to novel 
scientific evidence. If the development of rules of evidence was to be left 
to the judiciary, one must worrier why the drafters bothered to take on their 
task in the first place. Was piecemeal uniformity satisfactory to them? 
SUrely, this would represent an unusual rrethcxi of ccdification. Arguably, 
the Jh.mirg court was inviting" reconsideration--not the drafters. 
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Nevertheless, given the OJ1...Ut's interpretation of the omissions, the issue 
of Frye's survival entered the realm of judicial policymakirg. 

With policy concerns I'lC7o'l the focus of attention, the court began its 
inquiry into the relative merits of maintaini.r'g the .E!Yg staroard. On the 
p:lSitive side, .fiYg provides a netbcxiology by which novel scientific evi­
dence ma,y be assessedi that is, lithe scientific jw:y.1I 'Iheoretically, this 
method walid result in like decisions in like cases arrl therefore serve the 
goal of unifonnity of judgment. At the sane tirre, general acceptance also 
protects criminal deferrlants from unreliable evidence presented by the 
prosecution to a jury pJtentially in awe of science. 51 

CounterDalanci.r¥;J these advantages are two significant potential dan­
gers. '!he first is ''vagueness. II As the court pointed out, the general 
acceptance sta.rrlard is vague because the tenns "scientific communityll an:i 
"general acceptancell are ill-defined. 52 Even if the courts could reach a 
consensus as to the cornp::lSition of the llrelevant carmnunity" regard.i..n;J a 
particular form of scientific evidence, the lengthy and divisive process of 
reaching consensus would be revisited each time a new scientific prooess was 
developed. At the same time, the subjectivity inherent in the term "general 
acceptancell precludes any quantification of the starrlard. 

The secx>n:l danger cited by the court is "conservatism. II As the court 
perceptively pointed out, the starrlard is conservative in the sense that it 
might preclude the admission of probative an::l reliable evidence. 53 Because 
of the lag ti.me:! between the development of a new type of scientific evidence 
an::l its general acceptance by the scientific community, .D;yg clearly has the 
potential of excludirq evidence that subsequently is determined to be c0m­

pletely reliable. Arguably, this is a neutral flaw; that is, one that might 
assist the guilty defendant to keep inculpatory evidence out and assist the 
goverrnnent to exclude evidence of an exculpatory nature. 54 Neutral or not, 
however, if trials are forums in which truth is sought, that ptrrp:)se will be 
hindered. 55 'These two concerrtS--vagueness and conservatism--led the court 
to reject .D;yg as lIan independent controlling standard of admissibility, .,56 
Instead, general acceptance was viewed as but one of potentially many indi­
cators of reliability. 57 

In what has become the accepted approach by courts rejecting .D;yg, 
including the military courts, the Third Circuit set forth its methcx:i of 
determining whether evidence is admissible ill1der Federal Rule of Evidence 
702. 'Ihe key was the term "helpfulnessll in the rule. For the court, an 
assessment of whether novel scientific evidence is helpful depends on three 
factors: 1) the soun::lness and reliability of the process or teclmique used 
in generating" the evidence; 2) the possibility that admittirq the evidence 
would overwhelm, confuse, or mislead the jury; and 3) the proffered cormec­
tion between the scientific research or test result to be presented, an::l the 
particular disputed factual issues in the case. 56 

'!he similarity between this three-tiered query an::l the relevancy rules 
leaves one with the impression that the court has done IOOre than reject 
EIYg. Arguably, the court has defined. Federal Rule of Evidence 702 as a 
restatement of the relevancy rules. For example, with regard to the first 
ccmponent of the test, would evidence resulting from an unreliable or 
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unsa.rrrl teclmique or process make a fact in issue trore or less probable 
urrler Federal Rule of Evidence 401? Clearly, it would not. One p:>SSible 
resolution of this quarrlary is an argument that the question in Federal Rule 
of Evidence 401 is not whether the process or technique is l.ll1reliable, but 
silrpl y whether the result that is generated :rrakes the fact in issue IOClre or 
less probable. In other words, accurate, albeit unreliable, evidence that 
:rrakes a fact in issue IOClre or less likely is admissible under Federal Rule 
of Evidence 401-period (unless outweighed by Federal Rule of Evidence 403 
concerns). Absent Federal Rule of Evidence 702, reliability of the process 
or technique then would become only an issue of weight, not admissibility. 
If this were the approach taken, Federal Rule of Evidence 702 would have 
mean.in:J Urleperrlent of Federal Rule of Evidence 401. 'Ihe D::Mniw court 
itself, hOiflever, defeats this argument by noting that the "lcgical rele­
vance" of Federal Rules of Evidence 401-403 does, in fact, irwolve reliabil­
"ty 59 1 " 

Any number of additional examples could be cited in the characteriza­
tion of Federal Rules of Evidence 702 as a relevancy restatement. For 
example, would not unreliability under Fooeral Rule of Evidence 702 also 
necessarily serve to confuse or to mislead the jmy under Fooeral Rule of 
Evidence 403? Similarly, the secorrl conponent of the D:::Mnim helpfulness 
test is, arguably, nothing IOClre than Fed.eral Rule of Evidence 403 revisited. 
Irrleed, the textual similarities would suggest Fooeral Rule of Evidence 403 
served as the model in drafting the decision. Finally, the third cornp:ment 
essentially (XJses the question of whether the evidence in issue is relevant, 
i.e., it is a Fooeral Rule of Evidence 401 inquiry. 

'Ihe 'Ihird circuit clearly was sensitive to the (XJSSibility that its 
interpretation of Fooeral Rules of Evidence 702 was illcgical in light of 
the Fooeral Rules of Evidence 401-403 relevancy standards. It therefore 
went to sc:me effort to distinguish the Fooeral Rule of Evidence 702 require­
I!El1ts. 'Ihe court started by construing the term "helpfulness" (Federal Rule 
of Evidence 702 standard) as necessarily implying a quantum of reliability 
"beyorrl that requirej to meet a starrlard of bare lcgical relevance (Federal 
Rule of Evidence 401) .1160 Unforbmately, in the absence of quantification 
or examples, this clarification does little other than muddy the water. 
Irrleed, it smacks of meaningless judicial draftsmanship. 61 In a like rran­
ner, the court acknc:rirJ'ledged that the Federal Rule of Evidence 702 concern 
a1::xJut confusing, misleading, or overwhel.mi.n;J evidence might mirror Federal 
Rule of Evidence 403 to sc:me extent. 'Ihe court posits evidence, hOYlever, 
that could meet the Federal Rule of Evidence 702 requirements, but fail 
under a balancing test pursuant to Federal Rule of Evidence 403. As an 
example, the court suggests that a Federal Rule of Evidence 403 prohibition 
on waste of time or confusion of the issues might operate to exclude evi­
dence admissible under Fooeral Rule of Evidence 702 if additional evidence 
of guilt existed. 62 'Ihe problem with this analysis is that the real 
question is whether evidence that passed a Federal Rule of Evidence 403 
review ever would fail a Federal Rule of Evidence 702 confusing, misleading, 
or overwhel.mi.n;J test--not vice versa. If so, that component of the Federal 
Rule of Evidence 702 test would have irrleperrlent meaning. If not, it is 
:nothi.rg trore than a Federal Rule of Evidence 403 retest. Most likely, the 
latter is the case, at least for practical purposes. 
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Whether the D:mning court did anythin:J beyorrl siIrply rejectin:J D;yg an:l 
requirirg that novel scientific evidence meet the basic st:arrlards set forth 
in Federal Rules of EVidence 401 through 403 remains unclear; as a result 
the case is intellectually troubli.rg. Nevertheless, the D:mnirg case has 
come to represent an awroach that increasi.rgl y is bein:J adopted by 
jurisdictions throughout the united states. On the tenth armiversary of the 
Military Rules of EVidence, we turn to one of those jurisdictions-the 
military justice system. 

IV. Evolution of the Military Approach to Novel Scientific EVidence 

Despite adoption of the Military Rules of Evidence on 12 March 1980,63 
the military courts continue to errploy the D;yg test in generally the same 
manner as their civilian counterparts. 64 As the Federal Rules of Evidence 
did in federal courts, however, the Military Rules of Evidence eventually 
would provide the irrpetus for a complete revision in the achnissibility 
starrlards applicable to novel scientific evidence. 'Ihis should not be 
surprisi.rg, given the clear goal of the drafters of the military rules to 
mirror the federal rules to the extent p:>Ssible. 65 As a result of that 
intent, the rules relevant to this inquiry, Military Rules of Evidence 
401-403 an:l 702, are nearly identical to their federal rules counterparts.66 

TIle possibility that D;yg had not SUIVived the promulgation of the 
rules was not o:msidered in earnest until the Army Court of Military Re­
view's decision on United States v. Bothwell. 67 Bothwell involved the 
attempted admission of a psycholo::j'ical stress evaluation (PSE). TIle exami­
nation, designed to assess veracity, is based on the theory that deception 
causes psycholcqical effects, which in turn result in variations in voice 
mo:iulation. 68 'The court began, in Imlch the same fashion as the D:mning court 
would two years later, by takin::J note of the dispute over the continued 
viability of the .E!;yg stan::iard, specifically in the federal circuits. It 
accurately attributed this dispute to the failure of the draftsmen to in­
clude any mention of the general acceptance stan:lard in the Federal Rules. 69 
Because the military had adopted the Federal Rules al.mJst verbatim, the 
debate was particularly relevant to military practice. Nevertheless, the 
court stated that "in the absence of any definitive authority to the con­
trary, [it was) unwillin:J to abandon a rule that has been applied in the 
military for alloclst thirty years. 1I70 Presumably, the appropriate authority 
would be a decision by the Court of Military Appeals. 

'!he Bothwell court was obviously uncomfortable with the "it's always 
been done that wayll justification it had enunciated. In an effort to 1:01-
ster its holdin:], the court turned to the IImystic infallibility" rationale 
set forth nine years earlier by the D.C. Circuit Court in United states v. 
Addison. 71 In other words, the Bothwell court was expressin:J concern that 
lay members very well might be overwhelmed by the scientific nature of the 
evidence curl that unfairness would result. At the same time, the court very 
perceptively realized that critics might allege that the dan:;Jer of mislead­
in:] or overwhelming the jury already was taken care of by the Military Rule 
of Evidence 403 balancin:J test. 'Therefore, its interpretation of Military 
Rule of Evidence 702 as incorporatirq D;yg to avoid such dan:;Jers would 
clearly be subject to attack. To preempt that criticism, the court declared 
the D;yg protection to be greater than that of Military Rule of Evidence 403 
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ani based its argt.n'OOl1t on the words "substantially outweighed" in the 
rule. 72 Clearly, in retrospect the at;:parent hidden agenda of the Bothwell 
court was to invite others to join the affray. 73 Until that cx::curre::l, 
hc:Mever, the Bothwell court was unwilli.rg to explore new grourrl. '!bus, E!;yg 
woo.l.d remain the accepted starrlard. 

ihat was soon to c.han;Je as military courts began to question the sur­
vival of ~ am rule in favor of an expansive vi€!W' of Military Irule of 
Evidence 702. In united states v. Snipes the Court of Military Appeals held 
that the intent of Military Rule of Evidence 702 was to "broaden the admis­
sibility of expert testirocmy.u74 Upholdi.rg the admission of rebuttal evi­
dence by a child psychiatrist concerning sexual abuse, the court noted the 
existence of "a sufficient bcxiy of 'specialized knowledge' as to the typical 
behavior of sexually abused children am their families to pennit certain 
conclusions to be drawn by an expert. 1175 'Ihough sudl verbiage resembles 
general acceptance, that starrlard was not discussed. by the court. '!his 
fact, combined with the earlier comment on admissibility, irx:licated the 
court was lIKJ'Vi.rg slCMly in the direction of the relevancy approach. 

Not long after Snipes, the Court of Military Appeals IT'OVed even closer 
to adoption of the relevancy awroadl in united states v. Mustafa. 76 
Mustafa was a rape-murder case in which the goverrunent called an Army Crimi­
nal Investigation Comman::l (CID) agent to testify conceITli.rg blocxl flight 
analysis. The defense objected on the grounds that blocxl flight analysis 
was not generally accepted. 77 Without addressi.rg the issue directly, the 
court foun:j the existence of "a bcxiy of specialized knowledge whidl would 
pennit a properly trained person to draw conclusions as to the source of the 
blocxl.,178 '!he court, discussirq the effect on fn'g and the general accep­
tance starrlard only peripherally, found that the existence of this bcrly of 
specialized knowledge meant the evidence was "helpful, i.e., relevant. 1179 
'Ihus, it was admissible. 80 '!hough certiorari was denied on appeal to the 
SUpreme Court, Justices White am Brennan would have granted it to resolve 
the issue of whether the rules incorporated the fn'g staOOard. 81 

'!hough Mustafa was clearly a rejection of the stri.rgent standards of 
the general acceptance test, it failed to replace that test with any defini­
tive analytical framework for use in evaluatirg the admissibility of novel 
scientific evidence. Nevertheless, the Court of Military Appeals clearly 
was lIKJVirg in the direction of relevancy. Emphasis on tenus like "helpful 
arrl relevant," in light of the debate then occurrirxJ in the federal cir­
cuits, could :mean nothing else. The chronolcqy of the cases cited makes 
clear where the court was goirg: Bothwell,82 December 1983; Snipes,83 July 
1984; Mustafa,84 June 1986: Mustafa, certiorari denied, November 1986. 85 
After Justice White argued that resolution of the conflict was required, the 
military's adoption of relevancy seemed inevitable. It also should have 
been apparent that the military would adopt the r:n.ming approach, given 
Justice White's selection of a sirgle case to cite as representative of the 
"flexible standard of admissibility" - Cowninq.86 Just over eiqht months 
later, the court would do exactly that in United states v. Gipson.S'? 

In Gipson the appellant had made a motion in limine to admit evidence 
of an exculpatory polygraph.88 Refusing to allow a defense attempt to lay a 
fCllU'rlation for admissibility, the trial judge ruled that polygraphy was not 
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lIaa:epte::i that well in the scientific CCi!Ill1l.U1ity or the judicial cormmmity 
••• 1189 At the appellate level, therefore, the granted issue was the appro­
priateness of that refusal. To assess whether the defense should have been 
granted the q::portunity to lay a foun::lation, the requisite foun::lation had to 
be ascertained. 'Ibis question opened the dlX>r to relevancy in the military 
courts. 

'!he ca.ut relied heavily on the reasonirq of the 'lhird circuit in 
Ik:Mnin::J.90 In:ieed, the pJblished opinion is very much the 1X:Mnim decision 
reissued in the military context. As a prelude to its adoption of relevan­
cy, the ca.ut first discussed the pros ard cons of the D;yg starrlard,91 as 
well as the dispute then OCClJITiaJ in the federal system over continued 
adherence to the starrlard in light of the Federal Rules. 92 '!he chief con­
cen1 expressed. by the court was IIthat too much gcx::d evidence when by the 
boards during the ' lag time' inherent in the scientific 'nose-countiaJ' 
process. 1193 

'!he grourx:lwork laid, the court went on the analyze the Military Rules 
of Evidence. Given the near verbatim adoption of the Federal Rules by the 
military, that the court's analysis tracked 1X:Mnim precisely is not sur­
prisin;J. Additionally, the ca.ut o:::mpletely adopted the DclWninq urrlerstarrl­
iaJ of Federal Rules of Evidence 702 in its a,.m analysis of Military Rule 
of Evidence 702. 94 Henceforth, Military Rule of Evidence 702 would require 
an inquiry into the three D:MnincJ criteria: 1) soundness arrl reliability of 
the process or technique; 2) the possibility of overwhelmi.n:J, confusin;J, or 
mislea.di.n:;J the jury; ard 3) the proffered connection with the disputed 
factual issue. 95 

In its adoption of the DclWnim approach to relevancy, the court consid­
ered two additional factors l.U1ique to military consideration of Rule 702. 
First, the drafters of the military rules had noted in their analysis that 
Militarv Rule of Evidence 702 might "be brooder arrl. [might] supersede 
D;yg.1I9b '!hus, their rejection of n;yg was technically on finner grourrl 
than that of the '!hird circuit. In addition, the 1969 Manual for Courts­
Martial had stated that polygraI;h results were inachnissible. 97 In the 
Military Rules of Evidence, hCMever, this evidentiary exclusion had been 
anitted. 98 Arguably, roth of these were factors irrlicating" the drafters 
interxied to exparrl the starrlards for achnissibility beyond. the narI'C1.V con­
fines of D;yg. Incieed, how could the specific mention of D;yg be read as 
anyt:h.in:J other than an invitation for the courts to reject this judicially 
created nonn?99 Similarly, to the extent that polygraphs no longer were 
singled out for exclusion, in the absence of new information on their reli­
ability, the starrlard must have changed. 100 'Iherefore, the court, relyin;J 
on the D:Mning rationale combined with a focus on the text of the new rules 
am their analysis, fourxi .E!Y§ to have been superseded by the relevancy 
approach. 101 

V. 'Ihe Relevancy Approach Un:::ler Gipson 

Based upon the holding in Gipson, military courts currently consider 
four evidentiary rules prior to admission of navel scientific evidenoe--Mil­
itary Rules of Evidence 401, 402, 403, and 702. 102 Basically, three broad 
requirements exist: 1) the evidence is relevant and achnissible un:ler 401 
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ani 402; 2) the evidence is helpful to the fact find.ers urrler 702; ani 3) 
the probative value outweighs any dan:Jers posed by the evidence urrler 
403.T03 

'!hough the Court of Milital:y Appeals did not label their new approach 
to novel scientific evidence, the requirements listed above are nearly 
identical to those set forth by CO!IIIIV2!1tators an:! =rts advocating -nat has 
becane kno;.m as the llrelevancy" test. 104 In its p.rre fonn, the relevancy 
approach treats novel scientific evidence as any other type of evidence by 
a.sJd.m whether the evidence is probative an::l, if so, whether its probative 
value outweighs the dangers posed by admission. lOS Arguably, both Downirg 
arxl Gipson require further evaluation of the evidence usi.rq the expert 
testirrony rule, Federal Rule of Evidence 702, or Military Rule of Evidence 
702. As discussed earlier, 106 some question exists as to whether those 
rules are simply restatements of the relevancy rules or whether they are 
qualitatively different. Regardless of the academic exercise of differenti­
ati.rq between the relevancy arxl expert testimony rules, hoo-ever, both the 
D:1.vnirg arxl Gipson courts treated them as different. '!herefore, any propos­
al of practical use will do likewise. 10? 

With the adoption of the relevancy approach by the military courts, 
practitioners now are faced with a significantly different mode of analysis 
when detennl.ni.rq the potential admissibility of scientific evidence. '!his 
article will propose an analytical framework to use with regard to that 
evidence. First, however, one must clearly understarxi the rules usa:1 in the 
analysis: Military Rules of Evidence 401, 402, 403, and 702. 

VI. Military Rules of Evidence 401 arxl 402 

Federal Rule of Evidence 402 provides that all relevant evidence is 
admissible unless otherwise provided by the Constitution, the Manual for 
Courts-Martial, or Acts of Corgress.10S '!herefore, one must turn to the 
definition of relevant evidence urrler Military Rule of Evidence 401 to 
ascertain admissibility. Basically, relevant evidence is that which has 
any ten::lency to make a fact in issue lOOre or less probably. 108 Evidence 
that does so is deemed lcqically relevant. Detennining whether or not the 
evidence is lcqically relevant is essentially a tiered inquiry consisting of 
materiality ani probativeness. To be material, the evidence must bear on an 
issue in the case. If it does not, it is immaterial arxl, thus, cannot be 
relevant. Assum.i.nJ the evidence in question is material, an inquiry into 
whether it actually makes the issue lOOre or less probably is required. If 
the evidence makes the issue lOOre probably, it is probative an:l the evidence 
is now relevant. 110 Ascertaining materiality with regard to novel scientif­
ic evidence presents no apparent problems beyooo those of other forms of 
evidence. Decisions involving the admission of scientific evidence, howev­
er, do terrl to pay lOOre attention to the second part of the inquiry--the 
issue of probativeness. 

'!his issue of probativeness generally is framed in terms of 
reliability .111 Logic dictates that if evidence is unreliable, or lOOre 
precisely if it lacks reliability, then it does not make any fact in issue 
lOOre or less probable. '!his aWroach has become part arxl parcel of the 
military courts' Military Rule of Evidence 401 analysis, am, as a result, a 
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prerequisite to the admission of navel scientific evidence. 112 '!he problem 
with the military's use of a "reliabilityll stan:::Iard as part of a Military 
Rule of Evidence 401 analysis is that the tenn is ill-defined in military 
case law. Gipson, wi1ich expressly makes reliability urxier Military Rule of 
Evidence 401 awlicable, said little to quantify reliability beycm:l stating 
that Military Rule of Evidence 702 would require a "greater quantum" of 
reliability than that required by the dictate of logical relevancy.H3 How 
Im.lm greater is not clear. At the sane tilre, Gipson failed to set forth 
which is supposed to be reliable. 114 As a result, weight/admissibility 
distinctions remain blurred. 

In failTleSS, the Gipson court did provide some assistance to those who 
would awly its new stan::lard, although ironically in the fann of E1;yg. 
Despite Frye's rejection as the "be-all-en:i-all starrlard," the Court of 
Military Appeals held that general acceptance remained a factor for consid­
eration by courts, both as to the issue of probativeness (Rule 401) and that 
of helpfulness (Rule 702) .115 'Itlerefore, if evidence passes muster un:ler 
the old.En'§! standard, it should generally SUIVive a Gipson review. 116 

Ironically, additional assistance in defining the relevancy approach as 
adopted by the military was provided by the Army Court of Military Review in 
Bothwell. l17 Though that court retained~, it set forth the areas of 
reliability it felt Military Rule of Evidence 401 affected. In determinin:J 
reliability of scientific evidence, the court suggested. an inquiry into three 
factors: 1) the validity of the principle urrlerlying the technique used; 2) 
the validity of the technique itself; am 3) the prq::er application of the 
technique on the particular cx:::casion that resulted in generation of the 
evidence. lIS AS in Gipson, the lack of quantification is one problem pJsed 
by the suggested. :rrethooology. Additionally, remember that Bothwell is 
technically nothing llPre than persuasive authority. Nevertheless, the case 
does provide some semblance of :rrethooolo;rical order for courts struggling 
through the iIrprecision of Gipson. 

'The case also can serve as a framework for developing an argument on 
the issue of admissibility versus weight. In that Bothwell calls for a 
revievT of the entire scientific process, from principle to application, one 
can argue that the admissibility/weight distinction is one of degree, not of 
subject ma.tter, when considering novel scientific evidence. For exanple, 
the question is not whether concerns about a principle will fall within the 
purview- of the judge as the firrler of the law or the members as the firrler 
of the fact. Instead I the issue is whether the concerns have reached a 
level at which the judge, as a matter of law, will refuse to alla;v the jury 
to consider the evidence. 

The process of definin';J reliability in a usable way is difficult. In 
the effect to detennine the limits of inquiry, even reliance on the well­
reasoned Bothwell decision leaves one foundering, for subjectivity pervades 
the entire process. Though law is certainly no stranger to subjectivity, 
that which exists in making reliability deteminations poses particular 
difficulty. The starrlards does exist, ha;vever, an:l the three Bothwell 
inquiries will assist litigators arxi the judiciary to address the issue with 
a semblance of coherence. 
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VII. Military Rule of Evidence 702 

AssuInirq scientific evidence meets the requirements of Military Rules 
of Evidence 401 and 402, it then must be analyzed against Military Rule of 
Evidence 702. Reliability, as with Military Rule of Evidence 401, is the 
key to Military Rule of Evidence 702. 119 With regard to Rule 702 reliabili­
ty, hc:Mever, the Gipson court provided a Im.1.Ch greater in::lication of what it 
meant by the term than it had when discussi.rg Military Rule of Evidence 401-
Basically, the test is "helpfulnessll to the fact firrler;120 that is, an 
in:lication that the court lo;rically a::mcluded. that unreliable evidence is 
unhelpful. 121 'Ihis assumption led to the court's articulation of three 
factors that must be balance::l when determi.nirx;J helpfulness. 

As noted earlier, in Gipson the Court of Military Appeals adopted the 
D:Jwnim court's analysis of helpfulness. 122 Military courts now will be 
required to evaluate the soundness am reliability of the process or tech­
nique; the possibility of misleadi.rg, overwhel.minJ, or confusi.rg the jury; 
and the extent of the connection between the evidence and the disputed 
factual issue. 123 Obviously, these aspects again present the problem of 
quantification. In other words, the imprecision in distinguishing between 
admissibility and weight issues remains. Unfortunately, the court did 
little to resolve the issue beyond noting that a greater degree of reliabil­
ity will be required. than in a Military Rule of Evidence 401 inquiry.124 
'!he weight versus admissibility issue is, therefore, both a Military Rule of 
Evidence 702 and a Rule 401 issue. Presumably, the trial judge will be able 
to decide when the controversy over reliability is severe enough to merit 
takin:J the issue from the jury entirely by ruling the evidence inadmissi­
ble. 12s 

In setti.rx:J forth the first tier of a Military Rule of Evidence 702 
inquiry, the Gipson court neglected to discuss what is meant by soundness 
and reliability of the technique or process. '!hough such an omission 
normally would be fatal in the attempt to develop an analytical methc:dolcqy, 
the near total reliance of the cow:t on the D:::>wning decision can be used to 
flesh out the definition. Perceiving the problems courts might encounter in 
assessi.rx:J reliability, the Third Circuit set forth a number of factors that 
might be considered.. First and forerrost is the degree of acceptance of the 
technique or process. 126 In essence, this is a quasi-.fiYg analysis. Cer­
tainl Y , if a technique or process has gained general acceptance in the 
scientific comrmmity, it is probably reliable. On the other han:l, the 
D:Jwning court notes that "a kna.vn technique which has been able to attract 
only minimal support within the community is likely to be found unreli­
able. ,,127 '!he grey area between IIgeneral acceptance" and "minirna.l support" 
requires further elucidation. 

To flesh out the grey area, D:Jwning suggests a number of tactics. 
Beyond acceptance, a court may consider the lU1iqueness or novelty of a 
tedmique or process. On other words, given a novel scientific technique, 
to what extent is it based on established and well-accepted. principles? 
Similarly, the technique or process may have been critiqued. in literature 
fran the relevant field of study. In both these cases, the key is the 
extent to which the "scientific basis of the new technique has been subject­
ed to critical scientific scrutiny. 11128 other factors that might be 
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addressed include the "qualifications arrl professional stature of the wit­
nesses," the "non-judicial uses to which the scientific technique are put," 
"the frequency with which a technique leads to an erroneous results,,,129 am 
the IItype of error"130 generated. Of course, a court always could choose to 
take judicial notice of testboony supporting or attac:k.ir¥;J the technique in 
prior cases.131 

'!he Gipson decision also providErl little guidance on hCM to ascertain 
whether the evidence would overwhelm, oonfuse, or mislead the :rneml:::ers, 
particularly in light of the Military Rule of Evidence 403 limitations. 
Again by focusing on the D:Mning decision, hCMever, one at least can sense 
the type of issues the courts would address. Obviously, one danger is the 
Addison "mystic infallibility,,132 concern.133 In noting this problem the 
D:Mning court clearly felt the need to address the ooncems of those who 
opp::>SEd rej ection of .E!;yg. .E!;yg was meant in great part to avoid the "mys­
tic infallibility" of scientific evidence in the eyes of the layman. 'The 
I:)::J;.mirg court's alternation of the standard of admissibility was no reason 
to assume this problem would vanish. 134 'Therefore, the relevancy test does 
tackle the problem through a tier of the newly articulated 702 inquiry. To 
the extent a piece of scientific evidence will generate undue credibility 
am be afforde:i undue weight by the fact firrler simply because of its scien­
tific nature, the evidence is rrore likely to be deemed inadmissible when the 
probative versus prejudicial balancing occurs. 

'!he irony is that this approo..ch si.npl y restructures the .ErY§ response 
to the problem. Umer ~, those best able to assess the evidence would 
pass judgement on its admissibility. If less than generally acc:epted evi­
dence meets the first tier of the Rule 702 analysis under I:)::J;.ming/Gipson 
(SOllI"dness and reliability), ha.vever, the propensity to mislead or oonfuse 
is cx:mpounded by the "mystic infallibility" phenomena because the evidence 
is less reliable than it would have been under~. I..cqically, less reli­
able evidence poses greater dangers of misleading, confusing, or overwhelm­
ing the fact finc1er. the unanswere:i question is, of course, hCM the balance 
plays itself out. Would roore evidence be inadmissible based on lack of 
general acc:eptance under .D;yg than would be if based on confusion under the 
relevancy test , given the lesser degree of acc:eptance that test requires? 
'!hat rema.ins to be seen. 

'IWO additional potential scenarios are single:i out in I:)::J;.mirg as posinj 
particular dangers. 'Ihe greater danger involves the offer of conclusions ~ 
the expert witness without a critical assessment of the underlyinj data.13 
In these cases, the expert serves as his CMn "scientific jury" arrl propourrls 
his CMn evaluation of the accuracy of the evidence. '!his is problematic 
because, under the relevancy starrlard, the task of derocmstrating reliability 
is less onerous. '!he proponent no lorger needs to present the "rulinjll of 
the "scientific jury" prior to admission.136 Instead, he need only convince 
the judge, a layman in the field of science. 

llie second problem cited in Dc:Mning is that of subjectivity. As the 
court noted, scientific evidence often is generated in raw form by mechani­
cal devices. '1hen the duty of the expert is to evaluate the evidence sub­
jectively.137 llie classic example, of course, is found in polygraphy. 
Again, subjectivity is a greater danger under the relevancy test than under 
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~ because the process by which the expert subjectively evaluates the data 
urrlergoes less scrutiny. '!berefore, in the absence of strict scrutiny of 
the process, there exists a significant p:1tential for subjectivity flaws in 
a relevancy awroach to 702. 

Once the court has considere:l the degree of reliability and the poten­
tial to confuse, mislead, or overwhelm, it must balance the two. 118 In 
J::k:Mnirg, the '!bird circuit purposefully declined to enunciate the f01..11rlation 
for doirg so. It reasoned that because a balancirg test that had PJlice 
linplications was bein:;J enployed, imposirg a stan::lard as if the process 
involved only fact-firxii.rg would be inappropriate. Instead, it slinply would 
use an abuse of discretion stan::lard to review the decisions of lo;..rer 
courts. 139 In other words, the trial judge will have to ascertain when the 
balance, given the particular type. of evidence involved and in light of 
other evidence adduced at trial, will tip in favor of admissibility or in 
favor of exclusion. Presu:n\3bly, militaIy courts will take the same ap­
proach. 

If the reliability of the evidence outweighs the potential dangers, the 
court. must consider the final factors inplicit in MilitaIy Rule of Evidence 
702--the proffered cormection between the offered evidence and the fact in 
issue. 140 '!bis issue is reminiscent of the MilitaIy Rule of Evidence 401 
requirement that the evidence render a fact of "consequence .•• more or less 
probable. ,,141 Generally, articulating the connection will not be an overly 
deman::ling task for the practitioner .142 FUrther, because reliability al­
ready is described as a Rule 702 requirement, the issue actually will be one 
of ma.teriality.143 '!herefore, assuming the reliability of evidence out­
weighs its dangers, the proponent need shCM only that it will help the fact 
firxier resolve a disputecl issue. 144 

VIII. Military Rule of Evidence 403 

'!he last requirement under a Gipson relevancy analysis is that the 
probative value not be "substantially outweighed by the danger of unfair 
prejudice, confusion of the issues, or misleading the :merN:::ers, or by undue 
delay, waste of time, or needless presentation of cumulative evidence. 11145 
In assessirq the ba.lance, the prest.nnption is in favor of admissibility. 
F'Urt:herloore, the judqe will be granted a great deal of discretion in making 
this d.etermination. 11l6 Many of the issues discusse:i alx:>ve with regard to 
the MilitaIy Rule of Evidence 702 focus on these dangers are also relevant 
here. As PJinted out alx:>ve, hCMever, Fecleral Rule of Evidence 403 is con­
sidered, at least in the 'Ihird Circuit, to be a stricter starxiard than the 
Rule 702 starrlard,147 a prece::lent militaIy courts probably will follCM given 
the overall Gipson rel iance on J::k:Mning. HCM and YJhy the standard is differ­
ent is not explained. 148 This imprecision is illustrated in Unite:1 states 
v. HCMard.149 In that case the Coast Guard Court of MilitaIy Review consid­
ered the exclusion of PJlygraph results by the trial judge because the 
questions posed were ambiguous. It based its decision on MilitaIy Rules of 
Evidence 403 and 702. 150 Given the subjective nature of the starrlards, 
future militaIy courts are likely to follow suit. lSI 
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IX. An Analytical Fra!rework 

A Gipson analysis of novel scientific evidence clearly is fraught with 
pitfalls. '!he primary problem is the lack of quantification and definition 
of the stan:lards. Eeyorrl adoption of a different starrlard,152 little can be 
done to address this particular problem because the criteria chosen by the 
court inherently call for subjectivity. llierefore, practitioners nrust rely 
primarily on their advocacy skills durin;J admissibility hearin:;Js and must 
trust that judges will exercise their broad discretion wisely.153 

A rrore approachable problem is that the starrlard fails to offer a 
point-by-point catalogue of the issues the court will address. In other 
words, issues ten:i to repeat themselves in the guise of criteria for varyin:;J 
rules of evidence. For example, reliability is the subject of inquiry in 
both a Military Rule of Evidence 401 and a Military Rule of Evidence 702 
analysis. 'Ihe same is true of the Military Rules of Evidence 403 and 702 
confusin:;J, misleading, or overwhelming dang'ers. Even accept.i.n;J the court's 
articulated distinctions, the substantive elenents of these two examples 
remain constant fram rule to rule. '!hose distinctions that do exist are 
merely ones of degree. Nevertheless, the similarities permit proposal of a 
cohesive methooology for the practitioner that combines comp::>nents of the 
various rules. Of course, combinin:;J camroc:m elements of different rules of 
evidence will not be responsive to the differences of degree asserted by 
both D::Mnim and Gipson. HOiflever, in the absence of clear guidance concem­
in:;J what those differences are, this point is, in practical terns, irrele­
vant. Judges will base their decisions on their own estimation of whether 
the stan::iards have been met, citing the rrore restrictive rule in close 
cases. Although this analysis may sound overly cynical, actually it is 
simply a reccgnition of the existence of judicial discretion. 

In the aftennath of D:::Mning and Gipson, certain areas of inquiry emerge 
that cut across the sorrewh.at hazy process that would exist in a rule by rule 
analysis. '!he analytical framework set forth below is offered. to help the 
practitioner organize an approach to novel scientific evidence. No relevan­
cy analysis would be complete without considering each of the follOifling 
points: 

1) To what extent does the witness qualify as an expert by virtue of 
his or her k:ncMledge, skill, experience, training, or e::iucation (Military 
Rule of Evidence 702)? 

2) To what extent is the offered evidence connected or material to the 
fact in issue (Military Rules of Evidence 401 and 702)? 

3) HeM valid are the principles urrlerlying the technique used to gener­
ate the evidence (Military Rules of Evidence 401 and 702)? 

4) HeM valid is the technique or process used to generate the evidence 
(MilitaJ:y Rules of Evidence 401 am 702)? 
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5) To what extent was the application of the process or technique as to 
this particular evidence an:! in this particular instance proper (Military 
rules of Evidence 401 arrl 702)? 

6) To what extent will admission of the evidence overwhelm, confuse I or 
mislead the jury, arrl what is the balance between these factors arrl the 
probative154 value of the evidence (Military Rules of Evidence 401, 403, and 
702)7 

7) To what extent do concerns of judicial economy affect the balance in 
question 6) (Military Rule of Evidence 403)? 

8) can the evidence be excluded on constitutional grourds, due to the 
evidentiary rules, or because of other reasons? 

with the exception of the final question, each inquiry requires an 
answer that must be placed alorq a oontinuurn. 'Ihis was done p.rrposefully to 
emphasize the discretionary p:JW'ers of the judiciary in this area. 'Ihe 
practitioner also must realize that the answers to these questions probably 
will have a synergistic effect on the ultimate exercise of that discre­
tion. 155 Regardless of the way discretion plays itself out, however, a 
complete analysis of proffered novel scientific evidence must resporrl to 
each of these questions. Finally, the relevancy approach provides fertile 
grourrl for argument that any problems with scientific evidence identifieCl by 
the above analytical framework should go to the weiQht of the evidence, not 
to its admissibility. As mentioned previously,156 the assumption that 
jurors carmot deal critically with scientific evidence may be unwarranted, 
espec:ially in courts-martial. In fact, jurors in a court-martial actually 
may be better able than the judge to assess some types of scientific evi­
dence. With this in mirrl, an advocate might argue that the relevancy ap­
proach, with its less restrictive :posture t.cWcrn::ls scientific evidence, 
demards that the members be permitte:3. to assign the appropriate weight to a 
piece of evidence, and that the judge should refuse to admit scientific 
evidence only urrler very rare circumstances. 

X. Conclusion 

From 1923 to the mid 1980 's, the admissibility of scientific evidence 
in :roc>st courts of the United States, including courts-martial, was governed 
by the general acceptance starrlard. 'Ihis starrlard required that the scien­
tific principle and technique involveCl in the creation of a certain piece of 
evidence be accepted generally by the field to which the principle belonged. 
Recently, the relevancy approach, which appears to be far less restrictive, 
has been adopl:e:j by some federal courts and the military courts. Whether or 
not the relevancy approach actually will create a less restrictive abro­
sphere for the reception of scientific evidence in courts-martial remains to 
be seen. In adopting the relevan:;y approach, the Court of Military Appeals 
did not articulate clear, quantifiable standards for its application. 
Although a degree of uncertainty exists with regard to the application of 
the relevancy approach, as forensic science. bec::crnes increasingly l1'K)re s0-

phisticated, the starrlard certainly will receive further critical attention, 
and clearer standards necessarily will result. 
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NOTES: 

united States v. ford, 16 C.M.R. 185 (C.M.A. 1954). AnaLysis of bLood and urine onLy detects recent 

drug abuse because chemical eVidence of drU9s an::! aLcohoL in bodily fluids dissipates rather rapidLy depend­

ing on the drug, the 8IOOlI'It used, and the metaboLism of the individuaL. 
2 E.g., United States v. Carter, 26 M.J. 428 (C.M.A. 1988); United States v. ,"",ite, 23 M.J. 84 (C. M.A. 

1986). 

3 See, e.g., United States v. Gipson, 24 M.J. 246 (C.M.A. 1987); United States v. Abeyta, 25 M.J. 97 

(1987). Asslllling the poLygraph e:o:amination was administered by a Department of Defense or simi Larly-certi­

fled polygrapher, the cp.Iestions ask.ed at the examination were relevant, an::! the slbject of the test testifies 

at trial, theoretically no barrier shouLd exist to the adnissibility of the polygrapher's testimony. 

4 Evidence derived fran scientific technicp.les that are neither judicially noticed as a matter of course 

nor rejected out of hand as lI'1reliable, are deemed "novel." 

5 for a discussion of D/jA evidence in the military context, see SChmitt and Crock.er, DNA Typing: Novel 

SCientific Evidence in the Military Courts, 32 A.F.L. Rev. 227 (1990). Much of the slbstance of the instant 
piece results fram research ao:! writing accClJl)lished while producing that article. For an interesting arti­

cle arguing that DNA profiling is currently scientifically lI'1reliable, see Hoeffel, the Dark. Side of DNA 

ProfiLing: Unreliable Scientific Evidence Meets the Criminal Defendant, 42 Stan. L. Rev. 465 (1990). 

6 Drug analysis of hair has been used in the follOWing cases: People v. Robert Korner, No. 154558, 

Santa Barbara Sl..perior Court, 1985, and People v. Mart Miel, No. 804003, Los Angeles S~rior Court, 1985. 

The authors are lI'1aware of any appellate case that has reviewed this type of evidence. The technique used in 

the anaLysis of hair--radioillllU"loassaY'-is nearly identical to the techniq.Je used in uril'l8lysis. The i.Slder­

tying theory is that as the blood circulates through the body the metabol ites, or by'prodJcts created when 

the body break.s down a particular drug, are stored in the hairs of the body. As the hair grows, the chemical 

eVidence remains within. Thus, depen::!ing on the length of the hair being al'l8lyzed, a record of drug inges' 

tion may be determined that covers several months or even longer. 

7 293 F. 1013 (D.C. Cir. 1923). 

8 Id. at 1014 (errphasis added). 
9 l!;!. 

10 See, e.g., United States v. Addison, 498 F.2d 741 (D.C. Cir. 1971). 
11 In the words of the D.C. Circuit, "scientific proof may in sane instances assune a posture of mystic 

infallibility in the eyes of a jury of layman .•• : l!;!. at 744. This paterl'l8listic attitude toward the jury 

is an aspect of the Frye test that has been attack.ed by opponents. See infra note 51-

12 See BLack., A Unified Theory of Scientific Evidence, 56 Ford1<Jl1 L. Rev. 595, 636-637 (1988). 

13 Despite concerns about the "mystic infallibility" of scientific evidence, the jury is free to assign 

whatever weight it feels is a~ropriate to any piece of evidence. Indeed, the jury is even free to disregard 

it cCflllletely. That scientific evidence often is disregarded, or at least not c~letely rel ied uJXIn, should 

be clear to any cOlllseL who has participated in a urinalysis case that resulted in acq .. littaL Arguably, 

"mysti c i nfall i bit i ty" could pose a greater danger in the mil i tary because of the educat i ona l backgro!Ild of 

the court rnerrbers. In that Virtually all officers have college degrees, court menbers are lik.ely to have 

been exposed to the "potential of science." Thus, though science will not seem as mystic, it may seem more 

infallible. The contrary might be true of in::!ividuals who lack the edJcation of the average military court -,. 
14 Addison, 498 F.2d at 744. 
15 People v. Kelly, 17 Cal.3d 24, 31, 549 P.2d 1240, 1245 (1976). 

16 One court using the Frye standard to analyze voiceprint evidence noted that "[cjormunication by 

speech does not fall within anyone established category of science. Its understanding req .. dres a k.nowledge 

of anatomy, physiology, physics, psychology, an::! linguistics." People v. King, 266 Cal. App. 437, 456, 72 

tal. Rptr. 478, 490 (1968). 

17 The term "principle" applies to the scientific rules or theories reL ied upon by scientists jn devel' 

oping the evidence. The term "technique" refers to the means by which the principle is app\ ied. For in' 

stance, JXIlygraphy is based on the principle that conscious deception causes physiological stress that can be 
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measured. The actual measurement of the physiological changes by the polygraph itself, and the forflUlation 

of an opinion by the examiner, is the techniq;e by which the principLe is applied. 

18 See generally Frye, 293 F. 1013. Of course, this point begs the question of whether the court woold 

have inquired sLbsequently into the reliability of the techni~ if the principle involved had been deemed 

genera It y accepted. 

19 Seattle v. Peterson, 39 Wash. App. 524, 693 P.2d 757 (1985). In this case the court specifically 

noted that the principle underlying the Ooppler radar speed detector was not at issue. Instead, the issue 

was whether the machine itself and the results it produced were reliable. 

20 C~re llnited States v. Gould, 741 F.2d 45, 49 (4th Cir. 1984)(court required "substantial accep­

tance") with People v. Guerra, 37 Cal.3d 385, 690 P.2d 635, 656 (1984)("clear majority" was needed). One 

thing is certain: general acceptance requires more than a single individual. "Yoo camot accept a technique 

sinply because the Nobel Prize wimer takes the stand and testifies, 'I have verified this theory to my 

satisfaction, and I stake my professional credentials on the theory.'" IlIl<Iinkelried, Tl'1e Standard for Adnit· 

tirs scientific Evidence: A Critique from the Perspective of Juror Psychology, 100 Mil. L. Rev. 99, 104 

(1983) . 
21 In considering scientific evidence using tl'1e Frye test, this issue is critical. Defining the field 

too narrowly could result in an insufficient !'1UIDer of experts to convince a court that general acceptance 

existed. For exanple, in assessing DNA evidence, should tl'1e field be defined as genetics, pop..Jlation genet· 

ics, or forensic D~ analysis' 
22 A major issue is .,metl'1er technicians should be able to testify as well as scientists. Some courts 

recognize that tecl'1nicians may be in the best position to determine the reliability of tl'1e technique involved 

in the creation of scientific evidence while other courts have taken a roore restrictive view. Compare ~ 

v. YOOng, 391 N ...... 2d 270 (Mich. 1986) with People v. Reilly, 196 Cal. App.3d 1127 (1987). 
23 The three generally accepted methods of proof are expert testimony, scientific and legal writings, 

and judicial opinions. Giannelli, The Adnissibility of Novel Scientific Evidence: Frye v. United States, A 

Half Century Later, 80 Col un. L. Rev. 1197, 1215 (1980). 
24 The emergence of scientific evidence in criminal trials has been, according to some, the indirect 

result of cases li~e United States v ..... ade. 388 U.S. 218 (1967), and Miranda v. Arizona, 384 U.S. 436 (1966). 

Those cases restricted the methods that police traditiOl'1ally used to obtain evidence, such as interrogations 

and line·l..ps. Giannelli, supra note 23, at 1199. These judicially·created restrictions on police activity 

forced lB'oj enforcement officials to see~ out new means of establisl'1ing guilt. scientific evidence became 

popular because it generally can be obtained with far less intrusion ()(\ personal privacy than those methods 

found ISIconstitutional by tl'1e Supreme Court. 
25 Tl'1ere are runerous federal cases adhering to the Frye standard. See, e.g., Barrel of Fun. Inc. v. 

State Farm and fire Casualty Co., 739 F.2d 1028 (5tl'1 Cir. 1984); United States v. Distler, 671 F.2d 954 (6tl'1 

Cir.), cert. denied, 454 U.S. 827 (1981); United States v. Tranowski, 659 F.2d 750 (7th Cir. 1981); United 

States v. McDaniel, 538 F.2d 408 (D.C. Cir. 1976). In United states v. McBride, 786 F.2d 45 (2d Cir. 1986), 

the ~ standard was used to overturn a lower court's rul ing that had excltJ::led stientific evidence. In tl'1at 

case, the trial judge did not allow psychiatric testimony tl'1at, due to a brain injury, tl'1e deferdant could 

not have formed the requisite specific intent to cOlmlit the crime. Apparently, tl'1e trial judge determined 

tl'1at tl'1e type of evidence proffered had not gained general acceptance, he noted that "psychiatry was sti II in 

its infancy." ~, 786 F.2d at 50. The appellate court disagreed and overturned the decision. Tl'1is 

case raises the issue of wl'1ether an appellate court should overturn a trial court's decision 011 general 

acceptance when, as a result of further testing and experience, scientific evidence actually does become 

generally accepted in the interval between the decisions of the trial coort and the appellate court. Because 

a district court judge has broad discretion with regard to the admissibility of expert testimony, an appel' 

late court presumably would base its decision only on the degree of acceptance that existed at the time of 

the trial jtJ::lge's decision, even if the scientific evidence had gained more acceptance by the time it made 

its decision. If law is a search for truth, this is probably an unacceptable result. 

26 Pub. L. No. 93-595, 88 Stat. 1926-49 (1975>-

27 Fed. R. Evid. 702: "If scientific, technical or other specialized ~nowledge witt assist the trier of 

fact to I.rIderstand the evidence or to determine a fact in issue, a witness qualified as an expert by knowl' 
edge, skill experience, training or education, may testify thereto in the form of an opinion or otherwise." 
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28 Drafters' Analysis, Fed. R. Evid. 

29 Advisory COOI1Iittee Notes, Fed. R. Evid. 
30 Though Professors Saltzburg ard Redden note that "[ilt would be odd if the Advisory Coomittee and the 

Congress intended to overrule the vast majority of cases excllXling such evidence as lie detectors without 

explicitly stating so," S. Saltburg & K. Redden, Federal Rules of Evidence Manual 633 (4th ed. 1986), it 

would be ec,.JBlly odd if the COOI1Iittee and Congress intended to retain such a well-established standard with· 

out mentioning it or the case upon which it was based. By 1975, the general acceptance standard had been 

articulated well and freqJently. An assertion that the stardard set forth in Federal Rule of Evidence 702 

was an atte!Jllt on the part of the drafters to codify existing case law may be a bit hard to swallow. An 

early case that struggled with the coopeting concerns about Frye is United States v. Brown, 557 F.2d 541 (6th 

Cir. 1977). Ultimately, the Sixth Circuit wouLd elect to retain the general acceptance standard. At issue 

in ~ was the atte!Jllted adnission of evidence based Ofl ion microJ:t1obic anaLysis··a process that measures 

the element COfltent of hair s~les. Specifically, testilOOflY relating tot he source of three hairs found on 

a bottleneck at the site of a firebombing was challenged. the court began its analysis by noting the trerd 

towards relaxed adnission since the prOllJJlgation of federal RuLe of Evidence 702. It further noted that 

general acceptance in the relevant scientific cOllllU1ity is not a prerequisite to adnissibi I ity. The court, 

however, then went on to address the cOlrltervailing right of the defendant to a fair trial: "[t)he fate of a 

defendant in a criminal prosecutiOfl should not hang Ofl his ability to successfully rebut scientific evidence 

which bears an 'aura of special reliability ard trustworthiness,' although, in reality the witness is testi­

fying on the basis of an unproved hypothesis in an isolated e)(periment which has to yet gain general accep' 
tance in its field." .w. at 556. Given this analysis, would the court have reached the same decision if the 

evidence had been offered to exonerate the accused? [f the goal is protect ion of the accused, maybe the best 

approach is to tie the threshold degree of acceptance or reliability to the side that is offering the evi­

dence; that is, granting the defense in a criminal trial a more relaxed standard. See infra note 152. 
31 Professor [mwinkelried makes an interesting point in this regard by focusing on the language of 

Federal Rule of Evidence 402: "All relevant evidence is adnissible, except as othen .. ise provided by the 

Constitution of the United States, by Act of Congress, by these rules, or by other rules prescribed by the 

Supreme Court pursuant to statutory authority. Evidence IOhich is not relevant is not ad'nissible." Pointing 

out that "case law" is not one of the exceptiOfls listed, he notes that the failure to mention the Frye stan' 

dard in the te)(t of 702 indicates the stardard no 1000ger exists. This result derives from application of 

basic rules of statutory construction and interpretation. llaolinkelried,:ll!!.!:..!!. note 20, at 105. Such an 

approach, however, very well might trivialize the role of precedent in our judiciaL system, as 

anniscience on the part of the drafters of the Federal Rules of Evidence-. 

weI L as assure 

32 Though the relevancy stardard is less demanding in terms of admissibility, it is certainly more 

demarding in terms of litigation. General acceptance requires little 
your scientific jury and then polling it. Relevancy, as we shall see, 

ing the !lynergistic effect of rrultiple rules. 

more than determining the rrake-up of 

involves the c~lex task of 1 itigat· 

33 For e)(a"1'le, consider the fourth Circuit's approval of adnission of spectrographic voice analysis 

evidence in United States v. Baller, 519 F.2d 463 (4th Cir.), cert. denied, 423 U.S. 1019 (1975). Addressing 

the stardard of adnissibility, the Fourth Circuit held that "(uJnless an e)(aggerated popular opiniOfl of the 

accuracy of a particular technique makes its use prejudicial or likely to mislead the jury, it is better to 

admit relevant scientific evidence in the same manner as other expert testimony and allow its weight to be 

attacked by cross-examination and refutation." [d. at 466. 

34 Genera I acceptance allows the sc i ent i f ic cOllllU1i ty to determi ne reI i abi I i ty ard thereby keep unrel i· 

able evidence from the jury. In COfltrast, the relevancy approach, with its lower standard of admissibil lty, 

permits the jury to hear evidence that the general acceptance standard would preclude and to make its own 

determinat i on concerni ng reI iabi! i ty. Th i s bf"oadeni ng of jury respons i bit i ty arguabl y resu I ts in a corre' 

spending return of law to the "law finder"; that is, the judge. 
making the sort of relevancy decisions familiar to him beyond the 

soJ:t1isticated nose counting called for lI'lder the ge!'1erat acceptance 

ity for the judiciary. 
35 These and other qJestiOfls are the basis of the relevancy 

Rules of Evidence 401-403. such questions are also the basis of the 
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expert testimony rule. Fed. R. Evid. 702 and Mi l. R. Evid. 702. for a decision focusing on the degree of 

"help" evidence offers the fact finder, see united States Vo Gwaltney, 790 F.Zd 1378 (9th eir. 1986). The 

court held that the seminal issue was whether the jury could receive "appreciable help" fran the evidence. 

lS:!. at 1381. 
36 In United States v. IoHlLiams, 583 F.Zd 1194 (2d eir. 1978), cert. denied, 439 U.S. 1117 (1979). the 

court noted that "probativeness, materiality, and reliability of the evidence on one side, and any tendency 

to misLead, prejudice, or c::onfuse the jury on the other, rrust be the focal points of irquiry." Id. at 1198. 

Spectrographic evidence was held to have been adnitted properly_ 

37 The second Circuit succinctLy noted the shift in approaf;h: "In testing for adnissibility of a par· 

ticular type of scientific evidence, whatever the scientific 'voting' pattern may be, the courts camot 

surrender to the scientists the responsibility for determining the reliability of that evidence." 19. 
38 753 F.2d 1224 (3d Cir. 1985). 
39 ld. at 1226. 
40 
41 
42 

S. Saltlburg and !C. Redden, Federal Rules of Evidence Manual 452 (3d ed. 1982). 

Gianneli, ~ note 23, at 1249·50. 

State v. Temple, 302 N.C. l, 273 S.E.2d 273 (1981). 
43 United States v. Williams, 583 

Hall, ?97 N.w.2d 80 (Iowa 1980). 

F.2d 1194 ad Cir. 1978), cert. denied, 439 U.S. 1117 (1979); State v. 

44 Downing, 753 F.2d at 1232·35. 
45 Fed. R. Evid. 401: "Relevant evidence means any evidence having any tendency to make the existence 

of any fact that is of conseqJence to the termination of the action more probable or less probable than it 

would be without the evidence." 

Fed. II.. Evid. 402: "All relevant evidence is adIlissible, except as otherwise provided by the Consti· 

tution of the United States, by Act of Congress, by these rules, or by other rules prescribed by the So.;preme 
Court pursuant to statutory authority." 

Fed. R. Evid. 403: "Although relevant, evidence may be excluded if its probative value is substan· 

tially outweighed by the danger of unfair prejudice, confusion of the issues or misleading the jury, or by 

considerations of l.Ildue delay, waste of time, or needless presentation of cUII"ULative evidence." 

'" The fairness/truth distinction is characterized best by differences between the cOll'lllOn law (e.g., 

United States, Great Britain and Australia) and the civil law (e.g., continental Europe) systems. The comnon 

law system, often deemed accusatorial in nature, places a great deal of emphasis on procedural and 

evidentiary law. By contrast, in civil law cOLrltries the judge, rather than the attorney, guides the inquiry 

and does so Lrlhindered by cc.-nplex rules of evidence or procedure. Thus, the system often is labeled irq.Jisi· 

toriat. The distinction might best be illustrated by the cooment, "He got a fair trial." Such a cOl1l1lent, 

cornnonplace in the United States, would seem out of place in France or Germany. For the French or Germans, a 

fair trial is si~ly one in which guilty defendants are convicted and innocent ones are acquitted. This 

attitude also is refLected in the nature of appeals. In common law countries, appeals generally are limited 

to issues of law. Civil law jurisdictions generaLly permit at least one appeal on factual findings. 

47 Fed. R. Evid. 402, see supra note 45. 

48 753 F.2d at 1235. 
49 Id. 

50 .!.2. For a discussion of the backgrol.l'ld mderLying the effort to produce a uniform set of evidentiary 

guidelines, see S. Saltzburg and 1(. Redden, supra note 30, sections 106. 

51 Downing, 753 F.2d at 1235. One of Professor lll'Winkelried's argl.IDents against the Frye standard 

concerned this paternal istic attitude toward the jury. lrrwinkelried, supra note 20, at 113. He concludes 
that the assurption that jurors are unable to assign appropriate weight to scientific evidence, one of the 

primary rationaLes for the existence of the Frye standard, si~ly is unwarranted. He cites studies conducted 

in civilian forllllS that establish just the opposite··that lay Jurors are able to evaluate critically scien· 

tific evidence. Finally, he mentions that his conclusion has special significance for courts·martial because 

jurors there are generally more soph i st i cated and better educated than thei r ci vil i an counterparts. If 

civilian jurors can handle scientific evidence, surely military jurors can. Id. at 117. But see!!::1Q!1! note 

13. 
753 F.2d at 1236, see supra text acc~nying notes 20·22. 
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53 753 F.2d at 1236. 

54 This argl.lllent is unsatisfactory because it fails to recognize that the goal of a ju:::licial system is 

not a balance between the goverrrnent and the defense in the system generally, but rather fairness in a par­

ticular trial. The exclusion of reliable OOt not generaLly accepted exculpatory evidence in a particular 

trial is hardly a neutral flaw for the now-convicted defendant. 

55 See Downing, 753 F_2d at 1236-37. The court cites United States v. Sanple, 378 F.Su~. 44 (E.D. Pa. 

1974), as an eXllllflle of a case in which a court expresses concem over the exclusion of relevant evidence. 

United States v. Addison, 498 F.2d 741 (D.C. Cir_ 1974), is cited as representing the opposite view. 

56 753 F.2d at 1237. 

57 "[Glgeneral acceptance in the particuLar field •.. should be rejected as an independent controlling 

standard of aWIissibil ity. Accordingly, we hold that a particular degree of acceptance of a scientific 

technique within the scientific cOllJllJnity is neither a necessary nor a sufficient condition for aWIissibili­

ty; it is, however, one factor that II district court normally should consider in deciding lIlether to adoit 

evidence based on the techniq..Je." 19. 
58 Id_ 

59 Id_ at 1235. 

60 Id. 
61 There is a notable absence of effort to Jl'ake the distinction in subsequent cases. Because the Rule 

702 standard is theoretically higher, courts can be expected generally to base their opinions on that rule, 

using language that will sound identical to a Rule 401 ruling. See, e.g., United States v. Howard, 24 M.J. 

897 (C.G.C.M.R. 1987). 

62 753 F.2d at 1242-43. 

63 Exec. Order ~o. 12198 (1980). 

(C.M.A.1954). The Ford case, which involved urinalysis, was the first military case to endorse the general 

acceptance standard. In 1967, in United States v. ~right, 37 C.M.~. 447 (C.M.A. 1967), the Court of Military 

Appeals became the first appellate tr iblsla I to ..p,old the aanissibility of voiceprint evidence despite the 

fact that research had not establ ished general acceptance of the technique. According to Judge Ferguson, who 

dissented, this signified an abandorment of the general acceptance standard and adoption of rruch more lenient 

standard against which even polygraph evidence would be admissible. Id. at 454 (FergUson, J., dissenting). 

This was not to be because ten years later the Hulen case 

first annol.nCed in Ford, 3 M.J. at 275-77. 

firmly reconfirmed the general acceptance standard 

65 S. SaltzOOrg, L. Schinasi & D. Schlueter, Military Rules of Evidence Manual I (2d ed. 1986). 

66 Military Rules of Evidence 401, 4D3, and 702 are identical to their federal cOlJ1terparts. See ~ 
notes 27, 45. Military rule of Evidence 402 is identical to federal Rule of Evidence 402 in intent and 

effect, OOt includes as limitations sources of law unicpJe to the military. "All relevant evidence is adnis­

sible, except as otherwise provided by the Constitution of the United States as a~lied to merrbers of the 

arrred forces, the code, these rules, this Manual or any Act of Congress appl icable to members of the armed 

forces. Evidence which is not relevant is not adoissible." Mil. R. Evid. 402. 

67 17 M.J. 684 (A.C.M.R. 1983). Prior to Botl1l<ell, there existed SOlIe inkling of the debate that would 

emerge in the military courts. In United States v_ Martin, 13 M.J. 66, 68 n.4 (C.M.A. 1982), the Court of 

Military AJ:Peals noted that Military Rule of Evidence 702 might broaden Frye. It did not have to address the 

issue, however, because Military Rule of Evidence 702 was not in effect at the time of trial. Additionally, 

the evidence lOas fourd to be generally accepted ard, thus, would have passed rruster even under the forthcom­

ing relevancy test. 19. at 67-68. Later, Judge Everett, in dicta, found in his dissenting opinion in United 

States v. Moore, 15 M.J. 354, 3n (C.M.A. 1983)(Everett, J., dissenting), that "the Frye test stilL has 

This was not an issue, however, because, as with Martin, the trial predated the rules. Vital ity." 
68 Though not directly relevant to this discussion, the uLtiJl'ate decision of the court is interesting. 

The trial judge refused to permit the defense to lay a foundation for the PSE. In other words, he did not 

permit testiroony on the reliability or general acceptance of the test. On appeal, this was found to be 

error. Rather than remarding, however, the court looked at state and federal cases, as well as several 

articles, and concluded that it was "U'lable to imagine anything which [the expert] could have said that might 

have led the mi l i tary judge to conc I ude that PSE enj oys generat acceptance in the sc i ent i f i c coom.mi ty." 
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Thus, the error was harmless. 17 M.J. at 688. Two problems with this result exist. If it was so dear that 

the proffered evidence was unreliable that the appellate court could reject it out of hand, then why was the 

trial court wrong to do lilc.ewise? Certainly, not all evidence merits an adnissibility hearing. Evidence 

based on astrology or voodoo probably could be rejected without a hearing. Additionally, the court claimed 

PSE was in the "experimental rather then the demonstrable stage." l.!;!. at 688. To support this claim, it 

cited cases, House Coomittee hearings, and articles as aged as nine years old. l.!;!. Though it very well may 

be the case that PSE was sti II in the experimental stage in 1983, to cite nine-year-old scientific sLqXlrt is 

~estionable. 

69 l.!;!. at 686-87. 
71l Id. 
71 Id. at 687 (citing Addison, 498 F.2d 741-744 (D.C. Cir. 1971». 

72 l.!;!. Does this suggest that the court defines MiLitary Rule of Evidence 702 as meaning that anytime 

the judge finds the probative value outweighed by the prejudicial effect, no matter how sLightly so, the 

evidence should be deemed inadnissible? Such an interpretation would vest 

judges handl ing this imerently subjective issue. 

enormous discretion in trial 

73 In other cases, the question was avoided when possible. for exawple, in United States v. lusk, 21 

M.J. 695 (A.C.M.If. 1985), the issue was the adllissibility of a Becton·Oiclc.inson Ol-quenois test for the pres­

ence of marijuana. Although the court noted that the new MiLitary Rules of Evidence cast dolbt on Frye, this 

particular test was accepted generally. l.!;!. at 699. As a resul t, the court did not have to address the 

problem of a test that was not generally accepted, rut might, nevertheless, meet a lower standard (if one 

existed). 

74 18 M.J. 172, 178 (C.M.A. 1984). The court went on to note that "the essential limiting parameter is 

whether the testimony 'will assist the trier of fact to I..Oderstand the evidence or to determine a fact in 

issue.'" l.!;!. 
75 Id. at 179. 

76 22 M.J. 165 (C.M.A.), cert. denied, 479 u.s. 953 (1986). 

77 l.!;!. at 167. A second objection was that the CID agent was not a qualified expert. This issue is 

related to the general acceptance issue because it lilc.ewise turns on a determination of how broad Military 

Rule of Evidence 7112 was meant to be. The CIO agent had attended a five-day course by one of the preeminent 

practitioners in the field and received other U'lspecified training, but was not a chemist, nor had he written 

on the sltlject. Additionally this was only his second case involving the technique. The court folrld that he 

was an expert. Id. at 168. In a beautiful piece of judicial draftsmanship, it noted that "[gliven the broad 

language of Military Rule of Evidence 702, we have no dolbt that Sherloclc. Holmes could be eminently qualified 

as an expert in this field." l.!;!. at 168 n.6. This decision is indicative of the court's new approach to 

admissibility and previewed how the broader approach would affect the Frye starelard. 

78 Id. at 168. The court did not address the tenn "general acceptance." Instead, its fireling that a 

body of "specialized knowledge" existed was based on three factors; I) state courts had accepted similar 

evidence; 2) the technique was based on established laws of physics arel common sense; and 3) the process was 

capable of qJantification. l.!;!. clearly, the court was looking to the issue of rei iabi l ity, but not depend-

ing on 
79 

a "scientific vote" in doing so. 

l.!;!. 
80 By labeling the expert testimony "helpful, i.e., relevant", it is LI1Clear whether the court is using 

Military Rule of Evidence 702 or Military Rules of Evidence 401 and 402 as the standard. Rule 702 deals with 

helpfulness, whereas Rules 401 and 402 involve relevancy. The wording of the decision would suggest the 

terms are synonymous. Further, the decision mentions aLL three rules without e ... er clearly distinguishing 

;:nong them. This type of imprecision reappears in subsequent decision such as United States v. Gipson, 24 

M.J. 246 (C.M.A. 1987). The result is that it becQ1les extremelY difficult for trial practitioners to deal 

with novel scientific evidence in a systematic way. 

81 93 L.Ed.2d at 393 (White, J., arel Brennan, J., dissenting). Such a ruling, whether finding incorpo­

ration or not, obviously would have had enorJlDus iwpact ill the federal courts, as well as the military 

courts. 

82 17 M.J. 684. 

83 18 M.J. 165. 
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84 22 M.J. 165. 

85 93 L.Ed.2d at 392. 
86 !S. at 393. 
87 24 M.J. 246 (C.M.A. 1987). Interestingly, Gipson generally is charac:teriled as an i~rtant case 

because of the issue of polygraph lllinissibility. Actually, that is not the reason Gipson is a seminal case 

for the military practitioner. Instead, its il!p)rtance lies in the fact that it overruled prior military 

case law that employed the fm standard in assessing novel scientific evidence. The case could have in­

volved any novel scientific technique or process and would have had precisely the sane effect on the aanissi­

bility of polygraphs. 

88 A IOOtion in limine would be an appropriate way to raise the issue of adnissibility of novel scientif­

ic evidence. In maldng the tactical choice of O/hen and whether to make the motion, l itigators should rerem­

ber that the burden of persuasion is general Ly on the party making the motion or raising the objection. See 

MCM, 1984, Rules for Courts-Martial 801(e)(4),(5) ard 801(g)[hereinafter R.C.M.l. Additionally, if the 

motion has resulted in the precLusion of novel scientific evidence, the proponent should insure the trial 

judge's essential findings (R.C.M. 905(d» are as corrplete as possible_ At minimun, the proponent should 

address all cOlJllOnents of both the relevancy rules and Mi l itary Rules of Evidence 702. To the extent the 

firdings on the record are incorrplete, the judge should be asked to fill in the gaps. Similarly, if the 

proponent senses that the trial jl.dge misLnderstands the legal standard, he or she shouLd ensure the misun­

derstanding is placed on the record. Doing so not only will preserve the issue for appeal, but also will 

give appellate litigators the material they need to work with. This is particularly irrportant with regard to 

novel scientific evidence because, as advances in forensic science are made, the ability of appellate level 

courts to declare "harmless error" will diminish. For a brief, but extremely helpful, guide to motion prac­

tice in the military, see American Bar Association, Military Motions: A Handbook for Lawyers (1986). 

89 24 M.J. at 247. An interesting question is why the deferlse was not permitted to atterrpt to lay a 

fOll'ldation even if the generaL acceptance stardard was being used by the jl.dge. Essentially, the judge was 

holding that the evidence was not generalLy accepted Mlithout taking evidence on that issue. This is similar 

to what ha~ed in Bothwell. 17 M.J. at 684. [f this practice was followed regularly, one JlUSt q,Jery how a 

technique or process that at one tire might have been unreliable, but which subsequently was improved, ever 

would get into court. The trial judge in Gipson did note that the goverrment was offering a potentially 

inculpatory polygraph. 24 M.J. at 247. Presunably, two different results was an irdication of the general 

I,Ilreliabilityof polygraphs. Without taking evidence, however, how could the judge possibly have knoOll1 

whether the difference was the result of factors that would relate to adnissibility or only of factors can­

cerl'led with the appropriate weight to be afforded the seemingly divergent results? 

90 753 F.2d 1224 (3d cir. 1985). 

91 24 M.J. at 250. 

at 250-251. 

92 !S. 
93 !S. 
94 !S. 
95 Id. at 251, see supra 

96 M.J. at 251. 

text accompanying note 58. 

97 Manual for Coorts-Martial, United States, 1969, para. 142e (Rev. ed.). 

98 Gipson, 24 M.J. at 250. 

99 It coold be read as an indication that the drafters, who were writing the new rules as the Federal 

Rule of Evidence 702 debate was occurring, Mlere I.r1sure of ioIhat standard to adopt an.:l, therefore, were leaving 

it l4l to the coorts. ArguabLy, the use of the word "maY" was an irdication that the military drafters felt 

it appropriate to retain Frye, but, given the current debate, were unwilling to do so until the issue Mias 

resolved as to Federal Rule of Evidence 702. 
100 See Gipson, 24 M.J. at 250-51. \O;th regard to the faiLure to mention poLygraFfls, the drafters may 

have feLt that it was poor draftsmanship to single out ar.yone form of novel scientific evidence. Ad:::Iition­

ally, the omission may have been an indication of their belief that it would be inappropriate to exclude a 

category of evidence that might, over time ard with advances in science, become generaLly accepted. This is 

of course speculation, but probably no more so than the court's 00111 analysis of the deletion. The Drafters' 

Analysis sheds no L isht on this specific issue. 
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'01 Though concurring, Judge Everett seemed to have mixed aootion$. He noted that "at the very least, 

the expert witness should be able to relate his theories to scientific principles having 8 substantiaL body 

of adlerents." Id. at 255 (Everett, J •• concurring). 
102 Id. at 251-52. 
103 See Gipson, 24 M.J. 246; see also United States v. Abeyta, 25 M.J. 97 (C. M.A. 1987); United States v. 

DOlier, 28 M.J. 550, 551 (A.C.M.R. 1989). Abeyta excll.ded polygraj:tl evidence on the groll'lds that the accused 

did not testify, and therefore, it was not relevant. 25 M.J. at 98. Dozier held the trial court's exclusion 
of a spee<:h pathologist's testimony to be error. 28 M.J. at 552. The pathologist would have testified that 

the accused did not make certain phone calls based on a phonetic transcription of his voice. DOlier is an 

i~rtant case because the court I10ted that the techniCfJe offered would have met the ~ test. l.!;!. This 

illustrates that the test still may be used to meet the requirements of Gipson. As the Gipson court noted, 

in evaluating probativeness and helpfulness, "one of the most useful tools is that very degree of acceptance 

in the scientific cOllTllU"1ity we just rejected as the be-all-end·all standard." 24 M.J. at 252. 

'04 For an excellent discussion of the "relevancy test," see P. Giamelli & E. I"'-link.elried, Scientific 

Evidence (1986). They note that the relevancy test has three steps: l) identify the probative value of the 

evidence; 2) identify any countervailing dangers or considerations inherent in adnission; and 3) balance the 

probative value against the dangers p::lsed. In terms of probative value, when dealing with scientific evi· 

dence the focus should be on the reliability factor. P. Giamelli & E. Imwink.elried, Scientific Evidence 

sections 1·6(A)·(C). Cases discussing the probative value issue include United States v. DeBetham, 348 

F.SuJ:f). 1377 (S.D. Cal. 1972), aff'd, 470 F.2d 1397 (9th Cir. 1972), cert. denied, 412 U.S. 707 (1973>. and 

United States v. Ridling, 350 F.Si..pp. 90 (E.D. Mich. 1972). On the other hand, one of the major 

ing dangers is that of "mystic infallibility." See supra note 11 and accoopanying text. 

lOS See supra notes 35·36 and accoopanying text. 

106 See supra notes 59·61 and accOll1'anying text. 

COlI1tervai l-

107 Remenber that the standard 

evidence is "abuse of discretion." 

for appellate review of adnissibility in the area of novel scientific 

See P. Giannelli and E. Imwinkelried, .!!:!!.!:..!'!. note 104, section 16(c); 

United States v. Williarm, 583 F.2d at 1194, 1200 (2d tiro 1978); United States v Baller, 519 F.2d 468,467 

(4th Cir. 1975). For error to be foll'ld, the ruling fILISt have ll'eterially prejudiced a substantial right of a 

party. Mi l. R. Evid. 103(a). In order for the error to be preserved, an objection must be made in a timely 

fashiO!'!, "stating the specific grOtrld of objection, if the specific ground was not apparent trom the con­

text." Mil. R. Evid. 103(a)(l). Additionally, in cases excll.'ding evidence, an offer of proof as to the 

excluded evidence fll.Jst have been made II1less contextually clear. Mil. R. Evid. 103(a)(2). Defense counsel 

should not rely on the plain error doctrine. Mi l. R. Evid. 103(d). ParticuLarly in the area of novel scien· 

tific evidence, pLain error wilL be difficult to demonstrate if for no other reason than the novelty of the 

process. A fulL·blown hearing on a motion in Limine shouLd meet fll)st of these requirements and is the recom­

mended method for litigating the adnissibility of scientific evidence. ObviousLy, in most cases the defense 

wi II want to address this issue prior to entering pleas, particularly if the evidence is inculpatory. 

108 MiL. R. Evid. 402; see ~ notes 45 and 66. 

109 Mi L. R. Evid. 401; see ~ notes 45 and 66. 
110 

11' 
112 

113 ,,, 
115 

'16 
fusing. 

meaning 

See generally McCormick on Evidence 605-09 (3d ed. 1984). 

See, e.g., United States v. Gipson, 24 M.J. 246, 251-52 (C.M.A. 1987). 

l.!;!. at 251. 

11· 
See id. 

l.!;!. at 252. 

The one probLem may be the Military Rule of Evidence 702 focus on overwhelming, misLeading, or can­

As discussed earlier, if FederaL Rule of Evidence and MiLitary Rule of Evidence 702 are to have 

beyond their 403 counterparts, they rrust be more restrictive. See §Y2!]! note 62 and accoopanying 

text. If this is so, then evidence that survive a Frye and a Rute 403 analysis might not survive a 
Gipson/Downing 702 anaLysis. 

117 17 M.J. 684 (A.C.M.R. 1983). 

'18 
11. 

,!g. at 686. 

Gipson, 24 M.J. at 251. 
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120 Id. 

121 This is not a necessary conclusion, hOlo/ever. Arguably, unrel iable evidence may, in fact, be val id 

evidence. As an extreme eX3ll1lle, consider the ancient proposition that the earth IOas flat. An assertion 

that the earth was roi.lld, prior to the 15th century, IOould have been rejected out of hand not only as unrel i­

able, but also as contrary to the scientific principles then generally accepted. Albeit extreme, this exam­

ple highl ights the problem iwpUcit in a new technique, particularly IOhen that techniq.Je is based on truly 

novel scientific principles. To resolve this theoretical problem wOl.lld require courts to forego aanissibili­

ty analysis in favor of an alfOClst exclusively weight evaluation by the fact finder. Obviously, for !XIl icy 

reasons, this will not be done. 

122 See supra text acc~nying notes 94-95. 
123 Gipson, 24 M.J. at 251. 
124 See id. 
125 Of course, this is also what the trial judge did ~r the ~ standard. The judge now has rruch 

greater leeway because, ~r ~, he or she was constrained by expert testifOClny on whether the procedure 

was generally accepted. Therefore, the relevancy approach enhances the role of the judge. The judge not 

only sLWlants ~'s "scientific jury," but also does so in the absence of clear guidelines on ~ere to draw 

the line distinguishing adnissibil ity versus weight. 
126 Downing, 753 F.2d at 1238. The Gipson court similarly retains Frye in this mamer. 24 M.J. at 252. 

127 753 F.2d at 1238. 
126 Id. 

129 As a measure of rel iabi 1 i ty, the court suggested compari ng the rurrtler of times a val i d resu 1 t occurs 

to the rurber of times the results is erroneous. Arrt time the techniq,Je is fOCIre likely to produce the erro­

neOl.ls result, it should be deemed l.J1rel iable. l£!. at 1239. 
130 .!.Q. 

131 Id. at 1236-39. The court based its discussion on the work of Judge Weinstein and Professor Berger. 

3 J. Weinstein and M. Berger, weinstein's Evidence section 702 (1965). With regard to judicially noting 

testimony of experts in previous cases, care JlJJSt be taken to ensure the state of the scientific technique 

has not changed. Advances in technology are inherent in novel scientific techniques because, at least until 

they become generally accepted, they continually are being tested and evaluated. Therefore, the procedure 

may have been improved or discredited because the testimony in a prior 

132 496 F.2d at 744; see ~ note 11 and aCCClfT\?Clnying text. 

133 Downing, 753 F.2d at 1239. 

case was taken. 

134 Indeed, the absence of experts testifying 

the perceived problem of "mystic infallibility." 

135 753 F.2d at 1239. 

that the techni que is not genera II y accepted may exacerbate 

136 This is a particular problem with regard to novel forensic scientific techniques. To the extent that 

a technique is uniq,Je to forensic science, the experts who have developed it and lotlo will testify concerning 

its reliability very well may have a vested interest in its acceptance by the cOl.lrts. Further, because it is 

a forensic technique, it may be some time before an unbiased scientific cOlfJ1'Ulity, not involved with foren­

sics, evaluates it. 
137 753 F.2d at 1239. The problem of bias discussed earlier is present here as well. 

136. To the extent a private laboratory is involved in forensics, it has a vested interest 

See supra note 

in being able to 

generate definitive results. The problem is not sO!IUCh one of producing results that a client would want, 

as it is of reporting a result at all !<Klen the data may not be clear enough to S!.ppOrt one. concerns in this 
area are not limited to private firms. For eX&TIple, althougn this writer found Air Force Offfce of Special 

Investigations (AFOSI) polygrap,ers to be extremely fair minded and objective, a conmon perception exists 

among military defense counsel that AFOSI polygrap,s are unreliable and have an undue tendency to inculpate. 

As part of a team designed to "eaten" criminals, the belief is that 051 po\gyra~ers will want to prove guilt 

via the polygraph examination. 
138 An exawple of the balancing is foi.lld in United States v. Mance, 26 M.J. 244 (C.M.A. 1986). The court 

refused to permit expert scientific testiworrt to the effect that melanin-'a substance responsible for skin 

pi~tation and folrd in urine"could result in a !XIsitive urinalysis for camabis. The court noted that 

the expert involved was self-taught, had no fonnal forensic education, and had no lab. Additionally, no 
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tests had been done to verify the theory, arxl the expert was l,I1aware of any scientist other than himself who 

supported the theory. nerefore, the testiJOOnY wouLd onLy serve to confuse and misLead the fact firxlers. 

lQ. at 247. 

139 753 F.2d at 1240. There have been a nUl'ber of military a~llate cases ~oLding the judge's discre­
tionary powers. In United States v. Jensen, 25 M.J. 284, 289 (C.M.A. 1987), the Court of Mil itary Appeals, 

citi~ Gipson, uJ*!eld the trial judge's exclusion of an exculpatory polygraJ*!. The great degree of discre­

tion granted was indicated by the lack of discussion of the basis for exclusion anc::l by the court's statement 

that "this is not to say that (the trial judge) would have erred by admitting (the) evidence." lQ. An 

exarrple of a case finc::ling the trial judge to have abused his discretion is United States v. Rivera, 26 M.J. 

638 (A.C.M.R. 1988). In lliill the prosecution called an expert in psychology to testify about the "thera' 

pist-patient sex syndrome." Citing Gipson and Snipes, the Rivera court acknowLedged that the rules relating 

to noveL scientific evidence had been relaxed. However, the court went on to point out that the expert in 

question arxl his associates were about the only people doing research in this area and that the syndrome was 

not recognized in the Diagnostic and Scientific Manual (DSM III). Rivera, 26 M.J. at 641. The court then 

ruled that the trial judge had abused his discretion by admitting the testimony because both the technique 

errployed and its I.I'Iderlyj~ principle were very IlIJch open to q.Jestion. Additionally, there IOas concern about 

the aura of "scientific legitimacy." Id. at 642. Rivera is a fascinating case because it reads very BUch 

like a case, particularly when the discussion turns to issues such as inclusion in DSM III arxl the rurber of 

researchers looki~ at the issue. Inclusion in DSH III is, in particuLar, a gel'leral acceptance issue. Of 

course, it retains value in light of Gipson, but only when it serves as a standard resulting in the adnission 

of evidence. The absence of gel'leral acceptance I.Ilder Gipson, however, should serve only to continue the 

irqJiry. 
140 

141 

142 

United 

'" 
1988). 

United States v. Gipson, 24 M.J. 246, 251 (C.M.A. 1987). 

Mil. R. Evid. 401; see ~ notes 45 and 66. 

The proponent of the evidence should make an on-the-record proffer of the relationship asserted. See 
States v. Downing, 753 F.2d 1224, 1242 (3d Cir. 1985). 

An exa"llle of a case rejecting evidence on this basis is United States v. Oibb, 26 M.J. 840 (A.C.M.R. 

In Dibb the deferxlant alleged that he was suffering fran a transient mental disturbance caused by 

urea formaldehyde gas arxl, therefore, did not have the mens rea to establ ish the dishonorable nature of his 

acts; that is, issuing worthless checks. Id. at 831. The court rejected the evidence because the defendant 

made "no proffer that (he) presently suffered fran such a mental disturbance, that the J*!ysiologicai concH­

tion caused a psychological reaction, or that the military envirorment in which the appellant Lived arxl 

worked contained sl:bstances that would trigger the onset of the mentaL disturbance." lQ. at 832. 

144 <X1e final consideration in a Mi l itary Rule of Evidence 702 analysis is whether the individuaL provid­

ing the testimony can be q..I8l Hied as an expert. To be so q.JaL ified, the individual rrust have speciaL knowl­

edge, skill, experience, training, or eWcation sufficient to make it reasonable to rely on his testimony 

assLllling it passes IlIJster as to the other facets of the ruLe. This is a very low threshoLd and the expert 
does not have to be an "outstanding practitiol'ler" in the field. United States v. Barker, 553 F.2d lOB, 1024 

(6th Cir. 1977). An oft-cited military case is United States v_ Garries, 19 ~.J. 845 (A.F.C.M.R. 1985). In 

Garries a detective was called as a blood stain expert. He had attended a course at the University of Colo­

rado taught by a nationally-recognized blood splatter expert and had been involved in 20-30 actual cases. 

The detective was heLd to have been quaL ified properly as an expert in the field. An exa"llle of a case 

rejecting an individuaL as an expert is United States v. Carter, 26 M.J. 428 (C.~.A. 1988). In illill aanis­

sion of a CID agent's testimony that the victim exhibited responses similar to other rape victims IOas held to 

be error because he was not properly qual ified in the field of rape traLlfl1l syndrome. In other words, mere 

fami l iarity is insufficient. 

145 Mil. R. Evid. 403, see ~ notes 45, 66. "Probative vaLue involves a logical process of reasoning 

favored by the taw. Prejudicial effect means some unwelcome influence on the logical process " S. 
Saltzburg, L. Schinasi and D. Schlueter, ~ note 65, at 343. 

146 United States v. Teeter, 12 ~.J. 716, 725 (A.C.M.R. 1981Hciting 
782 (8th Cir. 1980)). 

United States v. Dennis, 625 F.2d 

147 U,ited States v. Downing, 753 F.2d 1224, 1243 (3d Cir. 1985); see supra text accOlTll8nying note 62. 

148 This is one excellent reason to seek special findings in all Military Rule of Evidence 403 rulings. 
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149 24 M.J. 897 (C.G.C.M.R. 1987). 

150 lSI. at 906. 

151 Military Rule of Evidence 403 does include mention of delay, waste of time, and needless presentation 

of cllllUlative evidence. These issues of judicial economy are not uniq.Je to novel scientific evidence, howev' 

er, and their handling will mirror that involved 10ith nonscientific evidence. Indeed, these provisions 

seldom are invoked in situations involving scientific evidence. 
152 In the fact of an assertion that whatever standards might be chosen would, nevertheless, be incapable 

of quantification, the authors would slJgllest consideration of adnissibility standards that differ based ~ 

whether the evidence is inculpatory or exculpatory. One such approach, which would employ a beyond a reason­

able doubt standard for prosecution evidence and a preporderance standard for defense evidence, has been 

outlined by Professor Giannelli. Giannelli, ~ note 23, at 1249·50. Another technique might be to apply 

the more stringent general acceptance test for inculpatory evidence and the relevance test for exculpatory 

evidence. Though such approaches would not solve the problem of lack of quantification, they would, to a 

rruch greater degree, place the risk where it should I ie"with the prosecution. Acceptance of differing 
standards would, of course, tend to result in a greater rorber of aCq.Jittals than would be the case if both 

sides were subject to the same lower standard. As a policy matter, however, we should strive for a system in 

which the innocent defendant could present any evidence that might demonstrate his or her imocence. Simi­

larly, we should create stringent safeguards against admission of evidence that might wrongly convict that 

same defendant. To argue that both sides have an imerent right to present evidence of the same q..Jal ity is 

to reject the adalle that we would rather ten lIuilty defendants go free than convict one innocent one. 
153 It is certainly open to question whether "abuse of discretion" is an appropriate standard to use lotlen 

deal ing with eXCUlpatory evidence, particularly when the evidence is of a scientific nature, rut has not yet 

been generally accepted. 
154 The term "probative" is purposefully used here in contrast to the term "material" in question two. 

This is to indicate that the probntiveness of evidence is the combination of the response to all the inqui-

ries set forth in the previous questions. 

155 For example, a ju:lge might admit evidence when the app\ ication is somelo'hat qJestionable, but not do 

so in the case of other evidence in which similar questions arise as to application, because of additional 

qJestions concerning technique and principle. 
156 See ~ note 51. 

****** 
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lAW NOI'FS - OBSERVATIONS ON 'lHE FINAL EPPA RUlES 

'Ihere are six subparts to the law. TIle first covers employers, the 
sec:orrl sets forth rules on exemptions, the third provides restrictions on 
use mrler the exemptions, the fourth sets forth the recordkeepin;J require­
ments, the fifth descril:les the enforcement, an:l the sixth sets forth the 
rules for the administrative enforcement of the Act. '!hose observations are 
limited to the first four parts. 

'Ihe Department of I..al:x:>r will distribute to employers a notice describ­
in;J employee rights an::l enployer responsibilities, arrl the poster must be 
conspicuously displayed on the premises. D=spite the glut of posters, arrl 
the fact that an employer may have not inten:led to use polygraph tests, the 
poster must be displayed. 

Regarding the scope of coverage, the rules state Congress internEd EPPA 
to have the broadest (X)SSible coverage \.lI"rler the c:::omrrerce clause, and that 
means virtually every private employer. 

law enforcement agencies asked if the cooperation of an employer by 
makirq an employee available for testing- during the investigation of a crlire 
would violate the law. '!he rules no,.; have an added clause which makes it 
clear that employers are not respcnsible urrler EPPA for any test police 
authorities might decide to administer during- the course of their investiga­
tion of any theft or other incident involving economic loss which the em­
ployer reported to such authorities without incurrin;J any liability l.lIrler 
the Act. For exarrple, alIOW'in;J a test on the employer's premises during 
worki.rg tlire an:l similar types of cooperation would not be constru.ed as 
bein:] within the Act's prohibited corrluct. HCMeVer, the rules prohibit 
tests by police in which the employer reimburses police authorities for 
costs of tests they administer, or where the employer administers the test 
at the request or direction of police authorities. 

A new subsection makes clear that a fairly cotrn'OOn practice of police 
authorities to disclose test results to employers, particularly when the 
test irrlicates deception on the part of an employee, violates section 3 (2) 
of the Act, \Yhich prohibits employers from "using-, acceptin:], or inquiring" 
about the results of a lie detector test. '!he police are not liable, but 
the employer is if he takes notice. 

A polygraph instnnnent may not be used as a threat to irrluc:e admissions 
even though there is no intention on the part of the employer to actually 
corrluct a test, as this aJ'OC)W1ts to a threat or suggestion of a test. 

Paper an:l pencil tests, honesty tests, graphoanal ysis, an:l similar 
tests are not precluded by the Act. 

'!he Final Rules were published in the Federal Register, 56(42), March 
4, 1991, an:l the observations are based on that information. [Eel. J 
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voice stress Analyzers and similar devices are precluded fram use urrler 
the Act because it is generally urrlerstcx::xi that measurerrent of stress ass0-

ciated with an answer irrplies deception. 'Ihese devices are specifically 
nentioned within the term "lie detectorll as defined by the Act. 

Transfer of an enployee outside the United states for the p.rrpose of 
givin;:J the test, is considered to be covered by the Act, and so is testing 
aboard a cruise ship outside territorial waters of the united states, if the 
ship is considered to be within the jurisdiction of the united States. 
While the wordin;:J of the rule on tests aboard ship is difficult, the Ireani.rq 
is clear, they interrl to prclribit any evasion of EPPA by testing at sea or 
abroad. Aliens in the united States are protected. by the Act. 

Neither the Act nor the rules amplify on the definition of the term 
lIenployee. II EPPA defines "employer" as any person acting directly or Wi­
recti Y in the interest of an employer in relation to an employee or prospec­
tive employee, 11 but this does not include the polygraph examiner enployed 
for the sole purpose of corrlucting a polygraph test. 

fl:>lygraph testing by persons other than an enployer is not precluded by 
the Act. 'Ihus, the restrictions do not apply to public agencies in the 
perfo:nnance of law enforcement activities, to lawyers who administer lie 
detector tests to clients, and p:Jtential witnesses, or to fishing tournament 
officials who administer tests to winnirg contestants. 'The rule states, 
"Similarly, although the abuses Congress inten::ied to correct may be present 
with bona fide irrlependent contractors, such as truck owner-operators, the 
Department does not believe EPPA applies to such bona fide independent 
contractor relationships. 'Thus, EPPA restrictions do not apply to the 
testing of an irrlividual person who is a bona fide in:1ependent contractor." 
But the rules do apply to employees of such a contractor. 'Ihe tenn indepen­
dent contractor, as meant here, is defined in Rutherford Food Corp. v. 
MCComb, 331 U.S. 722 (1947) and labor standards case law. 

Tests by errployment placement agencies and job recruiting finns given 
at the request of carrlidates or potential employers is prohibited as the 
tests are corrlucted on behalf of a prospective employer, whether or not the 
enployer seeks the infornation. state enployrnent services are included in 
the ban. 

'!he rules interpret the law to include fomer employers urrler the Act 
with respect to the statutory prohibitions on discrimination. 

'Ihe final rule excludes from the Act public errployees of fe:1eral, state 
or local governments, but does not exterrl to tests by or on behalf of gov­
ernment entities, or contractors, or norgovernmental agents of a government 
entity, with respect to any employees in the private sector. 'Ihe fe:1eral 
government may administer tests to ernployees of private contractors engage:1 
in intelligence and counterintelligence work, and the law mentions employees 
of D:>D, [)JE, NSA, CIA, and FBI contractors with access to classifie:1 infor­
mation and subject to counterintelligence investigations. 

While the sudden escalation of shortages in a given accounting period, 
by itself, would not provide a sufficient basis for testing, the testing of 
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an employee would be pennissible if a subsequent irwestigation into such 
shortages pinpointed actual missi.rg i terns as a result of wroI¥Jdoin;J, arxi 
provided infonnation to support the other prerequisites of lIaccessll an::l 
llreasonable suspicion." 

Trade secrets are I1CJ,r.{ included within the definition of property. 

'Ihe IbL denied a request of the Service Enployees International union 
that IbL nx:mitor the extent to which tests urrler the ongol..rg investigation 
exenption are administered, ootin;J that the Department does oot have au­
thority to require its ootification whenever one might be administered. 

Reasonable suspicion cannot be established from the results of a poly­
gr'aIil examination or the results of a paper arrl pen::il test. However, 
reasonable suspicion may be formulated on the basis of sole access by one 
enployee. 

Although the final rules do not mxlify the definition of direct access 
require::) for p:>lygraIiling awlicants an::l errployees urrler the controlled 
exenption, the new rules do allCM testing an errployee if an irwestigation 
reveals access, regardless of their described job duties. It is the access, 
oot the j Db description that matters. 

'!he issue was raised about a cross-reference 'W'hich appears to incorpo­
rate the con:litions of section 7 (d) exemption for ongoin;J investigations in 
the section 7 (f) exenption for controlled substances. 'Ihe Act does not 
impose the "reasonable suspicion" con:li tion on errployers registered. urrler 
the Controlled SUbstances Act, arrl also excluded the requirement for a 
staterre.nt to be given to the examinee which details the specific incident 
that is the subject of investigation, the examinee's access, ani the employ­
er's basis for reasonable suspicion. '!he new rule renoves the confusi.rq 
cross-reference arrl clarifies the scope of the term "potentially involving. II 

In regard to the "primary business pu.rp:>Se1l of the security services 
exenption which is defined in the draft regulation to m=an that 50% or more 
of the errployer's business receipts must be derived fram providing the types 
of security services emnnerated in the Act, the new rules clarify it so that 
where a parent col:JX)ration includes a subsidiary corporation engaged in 
provided security services, the business receipts test is awlied to the 
subsidiary corporation, not the parent corporation. 

'!he question was asked of IbL as to whether the definition of the term 
llsecurity alann systemsll includes additional types of security devices, such 
as :mechanical or electronic locking systems, to qualify for the exemption. 
'!hey said no, that nothing in the Act provides for a broader interpretation. 

'Ihe staterrent pertaining to comrrercial arrl irrlustrial assets ani opera­
tions which are "designated in writing by an appropriate Federal agency to 
be vital to national security interests" was of concern, because the CoD Key 
Assets Protection Pro:Jram list is classified an::l therefore not available to 
the public. '!he new definition will allCM testing of prospective employees 
who are engaged in guarding goverrnnent facilities or who guard private 
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facilities pursuant to a requirement by a goverrment agency that such facil­
ities be guarded. 

'!he interim rules which did not allChi an exerrption to include security 
services to private hanes or businesses not primarily engage:i in harrlli.n;J, 
tradin:;:J, transferri.n;J, or storirg currency, negotiable securities, precious 
c:c:moodities or i.nstru:rrents, or proprietary infonnation, was the topic of 
considerable discussion because the legislative history was ambiguous, arrl 
at times, contradictory. '!he final rule will take a narro;v view arrl will 
not allChi the exemption to awly to every business or ship, or hames. Ha;.;e.v­
er, the Deparbrent has adde:i to the final rule coverage of protective ser­
vices for casinos, racetracks, lotteries, or other business activities where 
large aIOCllll11:s of cash are acquired from or dispensed to customers, i. e., the 
cash in effect constitutes the inventory or stock in trade. Businesses 
ergaged in the sale or exchange of precious COl'lll'OCldi ties such as gold, sil­
ver, or diam:)Jus, inc:ludi.n;J jewelry stores or other stores that stock such 
precious carrnn::xlities, prior to transformation into pieces of jewelry, sil­
verware, or other items, have also been include:i. 

'lhe earlier interpretation of "prospective enployee" under the exemp­
tion which allo;vs testi.n;J of persons for security services or work with 
controlle:i substances has been broadened to include those current employees 
who are bei.rg considered for transfer to such duties providi.n;J that the 
current e:roployee is considered a job applicant or prospective employee with 
respect to the new p:JSition being applied for. Read that section with care 
before usirg it as it seems to have same contradictory statements. D:>L does 
not allCM the employer to corrluct the tests of those prospective employees 
after they are hired. 

'Ihe W'Ord "occasional" has been delete:i from the rule stati.n;J any em­
ployee whose access to secured areas is "occasional" would not qualify. 
Clhey note that the APA <m:jUed [correctly] that it is the kn=ledge am 
ability to compromise the security of protected operations that is the 
detenninative factor in the exemption, ani not the frequency of ~rtuni­
ties which may be available. 

'The rule on not testing those employees who will not be employed to 
protect ... was broadened to permit testing of a prospective enployee who 
would be likely at some time to protect covered facilities, operations, 
materials, or assets," such as through rotation of work assignI1'E1ts or 
through selection from a pool of available employees, even if selection for 
such W'Ork is unpredictable or infrequent. 

'Ihe rule requiring 48 hours notice. was considered by many as too re­
strictive, arrl as reasonable by others [including the APA]. 'Ihe Act only 
requires llreasonable written notice. II As a compromise the new rules will 
allChi a 24 hour time pericxi, if freely agreed to by the prospective employee 
an:) does not l:::>eo:lrre a corrlition of employment. If the shorter pericxi is not 
acx::epted, the 48 hour rule applies. The rules will nOW' require some docu­
IOOlltation of the time arrl date of receipt of the notice. 

Drug cx:mpanies objected to the interim rule that would permit a person 
who has direct access to controlled substances to present a certificate from 
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a iDysician that they are bei.rg treated for drug addiction an::l, for that 
reason, nay refuse to take a polygraph test. Absurd as the rule is, it will 
stay as written. * 

'!he provision for excludin:J counsel from the room where the examination 
is adm.inistere:i duri.rg actual testi.rg was the topic of much discussion. '!he 
Department took the position that the issues were theoretical an:i it urrler­
stan::1s that the only parties present duri.rg an examination are, as a matter 
of established polygraph practice, the examiner an:i the examinee. Ho;.;ever, 
inherent in the right to counsel is the provision of a convenient place on 
the premises of the errployer or examiner where the examinee may consult 
privately with their attonleY. 

'!he rules require that the examinee be allCMEd to review- all of the 
questions before the actual test. At issue was whether the questions had to 
be presented 48 hours before the test or duri.rg the immediate pretest Ii1ase. 
On in::pJiry the Deparbnent fourrl that the questions are in usual practice 
reviewed with the examinee irrnne::iiately before the test, an:i finalized at 
that point. 'lherefore, a lorqer prior notice would be irrpractical. '!he 
final rules has been rrcdified to make clear that the questions to be asked 
duri.rg a test can be presented in writin:J an::l reviewed with the examinee any 
time prior to the actual testing phase. 

If, in the pretest phase, the employee rrakes admissions, the examiner 
may rephrase the relevant questions, so lorq as the questions cover only the 
crime under investigation. Even a post-test admission relatin:J to the crime 
may permit rephrasing of relevant questions to continue the test, by 
reverting to the pretest phase am rewritin:J the new- relevant questions. It 
is ilrportant to note that this revision of the relevant questions ImlSt be 
limited to the ongoing investigation. Admission of tmrelated wrongdoin:J may 
not be the topic of further or revised testin:J, as that would be contrary to 
the statute. 

No charKJe was made in the interim final rule that requires an employer 
to int.eJ:view an examinee before tak.i.rg an adverse employment action, even 
thou:;Pl that might be inconvenient in the case of a job applicant. 

'!he law requires that an employer furrlish a CCJPY of the "COrrespoooing 
charted responses" to an examinee before any adverse action can be taken. 
'!his was the topic of considerable cormnent by the APA an::l others. '!he 
legislative history was not clear. '!he Dep3rt:ment finally decided that 
Corgress interrled that an employee be provided with a copy of their respons­
es, as recorded on the polygraph chart, corresporxiing to all of the ques­
tions asked durirg the examination -- even if fifteen or more feet in 
lerqth, arrl prior to any adverse employment action. '!he rule J1C1w' requires 
that the entire polygraph chart be reproduced am furnished. 

There may be difficulty in tenninatiIlj' an employee who has access to 
controllec1 substances who is under treatment, under the l>.mericans With 
Disabilities Act. See Polygraph (1991), 20(1), 32-34. 
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In regard to the required $50,000 bond or the equivalent am:JUl1t of 
professional liability coverage, the I:eparbnent has decided not to establish 
a uniform bon::i fonnat with related administrative procedures am instruc­
tions in the text of the final rule. In doirq so they noted that the lack 
of interest in bon:ls in the polygraph examiner <.Xl111lmll1ity strongly suggests 
that the statutory alternative of professional liability insurance is pre­
ferred. HcMever, the Department will provide guidance for those irrlividual 
examiners who wish to OOtain a $50,000 borrl. in lieu of liability insurance. 

~ Calunittee of National SecUrity Conpanies, Independent Anrored car 
Operators Association, National Anoored car Association, National Burglar 
ani Fire Alarm Association ani several polygrat;i1 examiners [but not the APA] 
raised c.orx:erns about the limit of five polygrat;i1 tests on any given day ani 
the 90-minute length of tests. Confusing was whether the Act meant only 
tests covered by the Act or included. tests con:iucted outside the scope of 
the Act. Same ccmnentators considere:::l the 90-minute rule unrealistic in 
those cases where the objective of the test can be achieve::l in less time. 
The Department recognized. that some tests may be completed in less than 90 
minutes, am that the regulations permit an examinee to depart from the test 
in such cases without placi.rq the examiner arrl the employer in teclmical 
violation. But if that happens you cannot rerrler an opinion. the rule has 
been clarified so that on any given calendar day on which a test within the 
scope of the Act is administere::l, the examiner may not corrluct rrore than a 
total of 5 tests, ~ess of whether any of the other tests are adminis­
tered un:ier the Act. The law does not apply to days in which all of the 
tests are con::iucted outside of the Act. The requirement that no testinJ 
period shall be less than 90 minutes in length is also construed as appl yirq 
only to tests subject to the Act's provisions. In regard to those tests 
un:ier the Act which are tenninated in less than 90 minutes, an opinion on 
the examinee's truthfulness may not be made. The statute provides no au­
thority for a rrore reasonable or less strirqent requirement. 

D:lily records of the number of tests given that day apply only to those 
days in which a test is given un:ier the Act. Regardless of state laws that 
are less stringent, the I:epartment requires you to retain tests records for 
three years, as the law is specific on that point. 

Sane clarification was needed as to who was included when disclosln:J 
information to an employer who requested the test. The rule has been clari­
fied to allCM the test results to be disclosed to any managenent persormel 
of the emplC1.fer where the disclosure of such infonnation is relevant to the 
carryi.rq out of their job responsibilities. 

'Ihe Department considered it in the interest of the examinee to allav 
the practice of having other examiners verify oonclusions and/or observa­
tions providirq the identifying infonnation is not provided. to the other 
examiner. So quality control is permitted if the narre of the examinee is 
protected. 

'!he state of Texas was conc.ernerl a1:x:lut the restrictions on disclosure 
arrl their effect on the state inspections of licensed polygrat;i1 examiners' 
records. 'Ihe other 31 states with licensirq laws did not c::onurent. 'Ihe 
Department of Labor said the plain rreani.rq of the statute prevents the Texas 
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PolygraJ;i1 Examiners Board or any other state arxi local gove:rnnent fran 
inspect:irq the polygraph tests corrlucted by an examiner. lbey did not say 
whether this awlied only to records of tests con:iucted urrler the Act, or to 
all test. lhey noted that only a chan:!e in the law, as introduced by Con­
gressman Bartlett in H.R. 3451 would allow such disclosures. 

'!he review above is based on infonnation in the Federal Rec:tister, arxi 
is the interpretation of the author. '!he reader is advised to consult the 
final rules of the I:epartnent of labor, and legal counsel before taking any 
action urrler the EPPA. '!he reader should not take action based on the 
ccmnents in this article, as the article is only for general infonnation. 

****** 
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POLYGRAPH PROTECTION ACT OF 1988 
Final Rule 

EMPLOYMENT, INVESTIGATIONS, LABOR, LAW ENFORCEMENT 

Accordingly, title 29, chapter V, subchapter C, part 801 of the Code of Federal lIegulations is revised 
as set forth below. 

Signed at Washington, DC, on this 25th day of february 1991. 

LytY'! Martin, 
Secretary of Labor 

Sarruel D. Walker, 
Acting Assistant Secretary for Errployment Standards. 

John II. fraser, 
Acting Administrator, Wage and Hour Division. 

Subchapter C' 'Other Laws 

Part B01--Appl ication of the &ployee Polygraph Protection Act of 1988 

Subpart A--General 

Sec. 
801.1 
801.2 
B01.3 
B01.4 
B01.5 
B01.6 
B01. 7 
B01.B 

Subpart B"E~emptions 

B01.l0 
B01. 11 
B01.12 
B01.13 

BOlo 14 

Purpose and Scope. 
Definitions. 
Coverage. 
Prohibitions on lie detector use. 
Effect on other laws or agreements. 
Notice of protection. 
Authority of the Secretary. 
Employment relationships. 

Exclusion for public sector employers. 
Exemption for national defense and security. 
Exemption for employers conducting investigations of economic loss or injury. 
Exempt i on for amployers author i zed to manufacture, di s tr i bute, or di spense cont rolled 
substances. 
Exemption for employers providing security services. 

Subpart Co-Restrictions on Polygraph Usage Under Exemptions 

801.20 
B01.21 
801.22 
B01.23 
B01.24 
B01.25 
801.e6 

Adverse employment action under ongoing investigation exemption. 
Adverse employment action under security service and controlled substance eXe/llltions. 
Rights of examinee··general. 
Rights of examinee'-pretest phase. 
Rights of examinee-actual testing phase. 
Rights of examinee--post-test phase. 
Qua I if i cat ions and requi rements for exami ners. 

Subpart O"Recordkeeping and Disclosure Requirements 

B01.30 
B01.35 

Subpart E--Enforcement 

B01.40 
B01.41 

B01.42 
B01.43 

Records to be preserved for 3 years. 
Disclosure of test information. 

General. 
Representation of the Secretary. 

Civil money penalties··assessment. 
Civil money penalties"payment and collection. 
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Subpart F--Administrative Proceedings 

General 

80L50 Applicability of procedures and rules. 

Procedures Relating to Hearing 

801.51 
801.52 
801.53 

Rules of Practice 

801.58 
801.59 
801.60 
801.61 
801.62 

Referral for Hearing 

801.63 
801.64 

Written notice of determination required. 
Contents of notice. 
Request for hearing. 

General. 
Service and computation of time. 
Conmencement of proceeding. 
Designation of record. 
Caption of proceeding. 

Referral to Administrative Law Judge. 
Notice of doc~eting. 

Procedures Before Administrative law Judge 

801.65 
801_66 
801.67 

Appearances; representation of the Department of Labor. 
Consent findings and order. 
Decision and Order of Administrative Law Judge. 

Modification or Vacation of Decision and Order of Administrative law Judge 

801.68 
801.69 
801.70 
801. 71 
80l.n 
801.73 

Record 

801.74 
801.75 

Authority of the Secretary. 
Procedures for initiating review. 
Implementation by the Secretary. 
Filing and service. 
Responsibility of the Office of Administrative law Judges. 
Final decision of the Secretary_ 

Retention of official record. 
Certification of official record. 

Appendix A to Part 80l--Notice to Examinee 

Authority: Pub. L. 100-347, 102 Stat. 646, 29 U.S.C. 2001-2009. 

Section 801.1 Purpose and scope. 

(a) Effective December 27, 1988, the Employee Polygraph Protection Act of 1988 {EPPA or the Act} 
prohibits most private efI1Jloyers (Federal, State, and local government efI1Jloyers are eXeJrpted from the Act) from 
using any Lie detector tests either for pre-efI1JLoyment screening or during the course of eJrployment. Polygraph 
tests, but no other types of lie detector tests, are permitted under limited circumstances subject to certain 
restrictions. The purpoSe of this part is to set forth the reguLations to carry out the provisions of EPPA. 

(b) The reguLations in this part are divided into six subparts. Subpart A contains the provisions 
general I y appl i cable to covered efI1Jloyers, inc ludi ng the requi rements relat i ng to the proh i bi t ions on lie 
detector use and the posting of notices. Subpart A also sets forth interpretations regarding the effect of 
section 10 of the Act on other laws or collective bargaining agreements. Subpart B sets forth rules regarding 
the statutory eXefI1Jtions from application of the Act. Subpart C sets forth the restrictions on polygraph usage 
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under such ex~tions. Subpart 0 sets forth the recordkeeping requirements and the rules on the disclosure of 
polygraph test information. Subpart E deals with the authority of the Secretary of Labor and the enforcement 
provisions under the Act. Subpart F contains the procedures and rules of practice necessary for the 
administrative enforcement of the Act. 

section 801.2 Definitions. 

For purposes of this part: 

(a) Act or ~ means the Enployee Polygraph Protection Act of 1988 (Pub. L. 100-347, 102 Stat. 646, 
29 U.S.C. 2001-2009). 

(b) (1) The term commerce has the meaning provided in section 3(b) of the Fair Labor StandardS Act 
of 1938 (29 U.S.C. 2D3(b». As so defined, commerce means trade, commerce, transportation, transmission, or 
communication among the several States or between any State and any place outside thereof. 

(2) The term State means any of the fifty States and the District of Collillbia and any 
Territory or possession of the United States. 

(c) The term employer means any person acting directly or indirectly in the interest of an enployer 
in relation to an ~loyee or prospective ~Ioyee. A polygraph examiner either ~loyed for or whose services 
are retained for the sole purpose of administering polygraph tests ordinarily would not be deemed an employer 
with respect to the examinees. 

(d) (1) The term lie detector means a polygraph, deceptograph, voice stress analyzer, psychological 
stress evaluator, or any other similar device (whether mechanical or electrical) that is used, or the results 
of which are used, for the purpose of rendering a diagnostic opinion regarding the honesty or dishonesty of an 
individual. Voice stress analyzers, or psychological stress evaluators, include any systems that utilize voice 
stress analysis, whether or not an opinion on honesty or dishonesty is specifically rendered. 

(2) The term lie detector does not include medical tests used to determine the presence or 
absence of controlled substances or alcohoL in bodily fluids. Also not included in the definition of lie 
detector are written or oral tests coomonly referred to as "honesty" or "paper and penci I" tests, machine-scored 
or otherwise; and graphology tests commonly referred to as handwriting tests. 

(e) The term polygraph means an instrument that--

(1) Records conti nuous I y, vi sua II y, permanent I y. and s imul taneous I y changes in cardi ovascular, 
respiratory. and eLectrodermal patterns as minimum instrumentation standards; and 

(2) Is used, or the resuLts of which are used, for the purpose of rendering a diagnostic 
opinion regarding the honesty or dishonesty of an individual. 

(0 The terms manufacture, dispense, distribute, and del iver have the meanings set forth in the 
Controlled Substances Act, 21 U.S.C. 812. 

(g) The term secretary means the Secretary of labor or authoriled representatives. 

(h) Enployment Standards Administration means the agency within the Department of Labor, which includes 
the l./age and Hours Division. 

(i) I./age and Hour Division means the or9anizational unit in the Enployment Standards Administration 
of the Department of labor to which is assigned primary responsibiLity for enforcement and administration of 
the Act. 

(j) Administrator means the Administrator of the \,/age and Hour Division, or authorized representative. 

Section S01.3 Coverage 

(a) The coverage of the Act extends to "any ~Ioyer engaged in or affecting commerce or in the 
production of goods for coomerce." (Section 3 of EPPA; 29 U.S.C. 2002.) In interpreting the phrase "affecting 
commerce" in other statutes, courts have found coverage to be coextensive with the full scope of the 
Con9ressionat power to regulate commerce. See, for example, Godwin v. Occupational safety and HeaLth Review 
commission, 540 F.2d lOB, 1015 (9th Cir. 1976). Since most ~loyers engage in one or more types of activities 
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that would be regarded as "affecting conmerce" under the principles established by a large body of court cases, 
virtually all employers are deemed subject to the provisions of the Act, unless otherwise exempt pursuant to 
section 7 (a), (b), or (c) of the Act and Sections 801.10 or 801.11 of this part. 

(b) The Act also extends to all employees of covered employers regardless of their citizenship status, 
and to foreign corporations operating in the United States. Moreover, the provisions of the Act extend to any 
actions relating to the aaninistration of lie detector, including polygraph, tests which occur within the 
territorial jurisdiction of the United States, e.g., the preparation of paperwork by a foreign corporation in 
a Miami office relating to a polygraph test that is to be aaninistered on the high seas or in some foreign 
location. 

Section 801.4 Prohibitions on lie detector use. 

(a) Section 3 of EPPA provides that, unless otherwise exempt pursuant to section 7 of the Act and 
Sections 801.10 through 801.14 of this part; covered employers are prohibited from: 

(1) 
prospective employee 

Requiring, requesting, suggesting or causing, 
to take or submit to a lie detector test; 

directLy or indirectly, any employee or 

(2) Using, accepting, or inquiring about the results of a lie detector test of any empLoyee 
or prospective empLoyee; and 

(3) Oischarging, disCiplining, discriminating against, denying employment or promotion, or 
threatening any employee or prospective employee to take such action for refusaL or failure to take or submit 
to such test, on the basis of the results of a test, for filing a complaint, for testifying in any proceeding, 
or for exercising any rights afforded by the Act. 

(b) An employer who reports a theft or other incident involving economic loss to police or other law 
enforcement authorities is not engaged in conduct subject to the prohibition under paragraph (a) of this section 
if, during the normal course of a subsequent investigation, such authorities deem it necessary to administer 
a polygraph test to an employee(s) suspected of involvement in the reported incident. Employers who cooperate 
with police authorities during the course of their investigations into criminal misconduct are likewise not 
deemed engaged in prohibitive conduct provided that such cooperation is passive in nature. For exampLe, it Is 
not uncommon for police authorities to request employees suspected of theft or criminal activity to submit to 
a polygraph test during the employee's tour of duty since, as a general rule, suspect empLoyees are often 
difficuLt to l()l;ate away from their place of employment. Allowing a test on the eJrployer's premises, releasing 
an eJrployee during working hours to take a test at pol ice headquarters, and other simi lar types of cooperation 
at the request of the police authorities would not be construed as "requiring, requesting, suggesting, or 
causing, directly or indirectly, any eJrployee *** to take or submit to a lie detector test." Cooperation of 
this type JIl.lst be distinguished from actual participation in the testing of employees suspected of wrongdoing, 
either through the administration of a test by the empLoyer at the request or direction of police authorities, 
or through employer reimbursement of tests administered by police authorities to employees. In some 
cOllTlJJnities, it may be a practice of pol ice authorities to request employer testing of employees before a pol ice 
investigation is initiated on a reported incident. In other communities, police examiners are available to 
errployers, on a cost reimbursement basis, to conduct tests on eJrployees suspected by an employer of wrongdoing. 
All such conduct on the part of employers is deemed within the Act's prohibitions. 

(c) The receipt by an e!l"ployer of information from a polygraph test administered by pol ice authorities 
pursuant to an investigation is prohibited by section 3(2) of the Act. (See paragraph (a)(2) of this section.) 

(d) The simulated use of a polygraph instru:nent so as to Lead an individual to believe that an actual 
test is being or may be performed (e.g., to elicit confessions or acinissions of guilt) constitutes conduct 
prohibited by paragraph (a) of this section. such use includes the connection of an employee or prospective 
employee to the instru:nent without any intention of a diagnostic purpose, the pLacement of the instru:nent in 
a room used for interrogation unconnected to the employee or prospective employee, or the mere suggestion that 
the instrument may be used during the course of the interview. 

Section 801.5 Effect on other laws or agreements. 

(a) Section 10 of EPPA provides that the Act, except for subsections (a), (b), and (c) of section 7, 
does not preerrpt any provision of a State or local law, or any provision of a collective bargaining agreement, 
that prohibits lie detector tests or is more restrictive with respect to the use of lie detector tests. 
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(b) (1) This provision applies to all aspects of the use of lie detector tests, including procedural 
safeguards, the use of test r-esults, the rights and remedies pr-ovided examinees, and the rights, remedies, and 
responsibilities of examiners and employers. 

(2) For exa""le, if the State prohibits the use of polygraphs in all private employment, polygraph 
examinations could not be cOllducted pursuant to the limited exemptions provided in section 7 (d), (e), or (f) 
of the Act; a collective bar-gaining agreement that provides greater protection to an examinee would apply in 
addition to the protection provided in the Act: or more stringent licensing or bonding requirements in a State 
law would apply in addition to the Federal bonding requirement. 

(3) On the other hand, industry exemptions and appl icable restrictions thereon, provided in EPPA, 
would preempt less restrictive exemptions established by State law for the same industry, e.g., random testing 
of current employees in the drug industry not prohibited by State law but limited by this Act to tests 
administered in connection with ongoing investigations. 

(c) EPPA does not impede the ability of State and local governments to enforce existing statutes or 
to enact subsequent legislation restricting the use of lie detectors with respect to public employees. 

(d) Nothing in section 10 of the Act restricts or prohibits the Federal Government from adninistering 
polygraph tests to its own empLoyees or to experts, consultants, or employees of contractors, as provided in 
subsections 7(b) and 7(c) of the Act, and Section 801.11 of this part. 

Section 801.6 Notice of protection. 

Every employer subject to EPPA shall post and keep posted on its premises a notice explaining the Act, 
as prescribed by the Secretary. Such notice IIl.Ist be posted in a prominent and conspicuous place in every 
establishment of the employer where it can readily be observed by employees and applicants for employment. 
Copies of such notice may be obtained from local offices of the ~age and Hour Division. 

Section 801.7 Authority of the Secretary. 

(a) Pursuant to section 5 of the Act, the Secretary is authorized to: 

(1) Issue such rules and regulations as may be necessary or appropriate to carry out the Act; 

(2) Cooperate with regional, State, local, and other agencies, and cooperate with and furnish 
technical assistance to employers, labor organizations, and employment agencies to aid in effectuating the 
purposes of the Act: and 

(3) Make investigations and inspections as necessary or appropriate, through cOll'plaint or 
otherwise, including inspection of such records (and copying or transcription thereof), questioning of such 
persons, and gathering such information as deemed necessary to determine cOll'pliance with the Act or these 
reguLations; and 

(4) Require the keeping of records necessary or appropriate for the adninistration of the Act. 

(b) Section 5 of the Act also grants the Secretary authority to issue subpoenas requiring the 
attendance and testimony of witnesses or the production of any evidence in connection with any investigation 
or hearing under the Act. The Secretary may adninister oaths, examine witnesses, and receive evidence. For 
the purpose of any investigation or hearing provided for in the Act, the authority contained in sections 9 and 
10 of the Federal Trade Conrnission Act (15 U.S.C. 49, 50), relating to the attendance of witnesses and the 
production of books, papers, and documents, shall be available to the Secretary. 

(c) In case of disobedience to a subpoena, the Secretary may invoke the aid of a United States District 
court which is authorized to issue an order requiring the person to obey such subpoena. 

(d) Any person may report a vioLation of the Act or these regulations to the Secretary by advising any 
local office of the Wage and Hour Division, E""loyment Standards Adninistration, U.S. Department of labor, or 
any authorized representative of the Adninistrator. The office or person receiving such a report s~all refer 
it to the appropriate office of the Wage and Hour Division, Employment Standards Adninistration, for the region 
or area in which the reported vioLation is alleged to have occurred. 

(e) The Secretary shalL conduct investigations in a manner which, to the extent practicable, protects 
the conf ident i at i ty of any compla i nant or other party w~o prov; des i nformat i on to the Secretary in good fa i th. 
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(f) It is a vioLation of these reguLations for any person to resist, oppose, impede, intimidate, or 
interfere with any official of the Department of Labor assigned to perform an investigation, inspection, or lalol 
enforcement function pursuant to the Act during the performance of such duties. 

Section 801.8 EfIllLoyment relationship. 

(a) EPPA broadly defines "el!ployer" to include "any person acting directLy or indirectly in the 
interest of an el!ployer in relationship to an el!ployee or prospective el!ployee" (EPPA section 2(2». 

(b) EPPA restrictions apply to State Employment Services. private el!ployment pLacement agencies, job 
recruiting firms, and vocational trade schools with respect to persons who may be referred to potentiaL 
etrployers. Such entities are not liable for EPPA vioLations, however, where the referrals are made to el!ployers 
for whom no reason exists to know that the latter loIill perform polygraph testing of job applicants or otherwise 
violate the provisions of EPPA. 

(c) EPPA prohibitions against discrimination apply to former el!ployees of an employer. For exaflllle, 
an etrployee may quit rather than take a I ie detector test. The el!ployer cannot discriminate or threaten to 
discriminate in any manner against that person (such as by providing bad references in the future) because of 
that person's refusal to be tested, or because that person fi les a complaint, institutes a proceeding. testifies 
in a proceedings. or exercises any right under EPPA. 

S\bpart B--ExSf>tions 

Section 801. 10 Exclusions for public sector employers. 

(a) Section 7(a) provides an exclusion from the Act's coverage for the United States Government, any 
State or local government, or any poLitical subdivision of a state or Local government, acting in the capacity 
of an employer. This exclusion from the Act aLso extends to any interstate governmental agency. 

(b) The term "United States Government" means any agency or instrlJ!lentality, civiLian or military, of 
the executive, legislative, or judicial branches of the Federal Government, and includes independent agencies, 
wholly-owned government corporations, and nonappropriated fund instrlJ!lentaLities. 

(c) The term "any pol itical subdivision of a State or local government" means any entity which is 
either: 

(1) Created directly by a state or local government, or 

(2) Administered by individuals IoIho are responsible to public officials (i.e., appointed by 
an elected pubtic official(s) and/or subject to removal procedures for public officials, or to the general 
electorate. 

(d) This exclusion from the Act applies only to the Federal, State, and local government entity with 
respect to its own public etrpLoyees. Except as provided in sections 7 (b) and (c) of the Act, and Section 
801.11 of the regul at ions, th i s exc L us i on does not extend to contractors or nongovernment a 1 agents of a 
government entity, nor does it extend to government entities with respect to employees of a private eI!p\oyer 
with which th~ government entity has a contractual or other business relationship. 

Section 801.11 Exemption for national defense and security. 

(a) The exemptions allowing for the administration of lie detector tests in the following paragraphs 
(b) through (e) of this section apply only to the Federal GO'lernment; they do not a1 Low private el!ploy· 
ers/contractors to administer such tests. 

(b) Section 7(b)(1) of the Act provides that nothing in the Act shall be construed to prohibit the 
administration of any lie detector test by the Federal Government, in the performance of any counterintell igence 
function, to any expert, consultant or el!ployee of any contractor under contract with the Department of Defense; 
or with the Department of Energy, in connection with the atomic energy defense activities of such Department. 

(c) Section 7(b)(2){A) provides that nothing in the Act shall be construed to prohibit the 
administration of any lie detector test by the federal Government, in the performance of any intelligence or 
counterintelligence function of the National Security Agency, the Defense Intelligence Agency. or the Central 
Intelligence Agency. to any individual employed by, assigned to, or detailed to any such agency; or any expert 
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or consul tant under contract to any such agency; or any eIIfIloyee of a contractor to such agency; or any 
individual applying for a position in any such agency; or any individual assigned to a space where sensitive 
cryptologic information is produced, processed, or stored for any such agency. 

(d) Section 7(b)(2)(B) provides that nothing in the Act shall be construed to prohibit the 
administration of any lie detector test by the Federal Government, in the performance of any intelligence or 
counterintelligence function, to any expert, or consultant (or eIIfIloyee of such expert or consultant) under 
contract wi th any Federal Government department, agency, or program whose dut I es invol ve access to i nformat i on 
that has been classified at the level of top secret or designated as being within a special access program under 
section 4.2(a) of Executive Order 12356 (or a successor Executive Order). 

(e) Section 7(c) provides that nothing in the Act shall be construed to prohibit the administration 
of any lie detector test by the Federal Government, in the performance of any counterintelligence function, to 
any eIIfItoyee of a contractor of the Federal Bureau of Investigation of the Department of Justice who is engaged 
in the performance of any work under a contract with the Bureau. 

(f) "Counteri ntell i gence" for purposes of the above paragraphs means i nformat i on gathered and 
activities conducted to protect against espionage and other clandestine intelligence actiVities, sabotage, 
terrorist activities, or assassinations conducted for or on behalf of foreign goverrrnents, or foreign or 
domestic organilations or persons. 

(g) Lie detector tests of persons described in the above paragraphs Mlill be administered in accordance 
with appl icable Department of Defense directives and regulations, or other regulations and directives governing 
the use of such tests by the United States Government, as applicable. 

Section 801.12 Exemption for employers conducting investigations of economic loss or injury. 

(a) Section 7(d) of the Act provides a limited exemption from the general prohibition on lie detector 
use in private employment settings for employers conducting ongoing investigations of economic loss or injury 
to the employer's business. An employer may request an employee, subject to the conditions set forth in 
sections 8 and 10 of the Act and sections 801.20, 801.22, 801.23, 801.24, 801.25, 801.26, and 801.35 of this 
part, to submit to a polygraph test, but no other type of lie detector test, only if--

(1) The test is administered in connection with an ongoing investigation involving economic 
loss or injury to the employer's business, such as theft, embezzlement, misappropriation or an act of unlawful 
industrial espionage or sabotage; 

(2) The employee had access to the property that is the subject of the investigation; 

(3) The employer has a reasonable suspicion that the employee Mias involved in the incident 
or activity under investigation; 

(4) The ewployer provides the examinee with a statement, in a language understood by the 
examinee, prior to the test Mlhich fully explains with particularity the specific incident or activity being 
investigated and the basis for testing particular employees and which contains, at a minimum: 

(i) An identification Mlith particularity of the specific economic loss or injury to 
the business of the employer; 

(ii) A description of the employee's access to the property that is the subject of 
the investigation; 

(iii) A description in detail of the basis of the employer's reasonable suspicion that 
the employee was involved in the incident or activity under investigation; and 

(iv) Signature of a person (other than a polygraph examiner) authorized to legally 
bind the employer; and 

(5) The employer retains a copy of the statement and proof of service described in paragraph 
(a)(4) of this section for at least 3 years and makes it avai lable for inspection by the !.Iage and Hour Division 
on request. (See Section 801.30(a).) 

{Approved by the Office of Management and Budget under control number 1225-0170} 
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(b) For the eXellption to apply, the condition of an "oogoing investigation" must be met. As used in 
section 7(d) of the Act, the ongoing investigation must be of a specific incident or activity. Thus, for 
example, an employer may not request that an employee or employees submit to a poLygraph test in an effort to 
determine whether or not any thefts have occurred. Such random testing by an empLoyer is precluded by the Act. 
Further, because the exemption is Limited to a specific incident or activity, an employer is precluded from 
using the exemption in situations where the so-called "ongoing investigatioo" is continuous. For eXB!rple, the 
fact that items in inventory are frequently missing from a warehouse would not be a sufficient basis, standing 
alone, for administering a polygraph test. Even if the employer can establish that unusually high amounts of 
inventory are missing from the warehouse in a given month, this, in and of itself, would not be a sufficient 
basis to meet the specific incident requirement. on the other hand, poLygraph testing in response to inventory 
shortages would be permitted where additional evidence is obtained through subsequent investigation of specific 
items missing through intentional wrongdoing, and a reasonable suspicion that the employee to be polygraphed 
was invoLved in the incident under investigation. Administering a polygraph test in circumstances where the 
missing inventory is merely unspecified, statistical shortages, without identification of a specific incident 
or activity that produced the inventory shortages and a "reasonable suspicion that the employee was involved," 
would amount to little more than a fishing expeditioo and is prohibited by the Act. 

(c)(l)(i) The terlllS "economic loss or injury to the empLoyer's business" include both direct and 
indirect economic loss or injury. 

(ii) Direct loss or injury includes losses or injuries resuLting from theft, 
etrbezzlement, misappropriation, industrial espionage or sabotage. These examples, cited in the Act, are 
intended to be iLLustrative and not exhaustive. Another specific incident which would constitute direct 
economic loss or injury is the misappropriation of confidential or trade secret information. 

(iii) Indirect loss or injury includes the use of an employer's business to commit 
a crime, such as cheCK-Kiting or money laundering. In such cases, the ongoing investigation must be limited 
to criminal activity that has aLready occurred, and to use of the empLoyer's business operations (and not siwply 
the use of the premises) for such activity. For example, the use of an employer's vehicles, warehouses, 
c~ters or equi~nt to smuggLe or faci L itate the irrporting of illegal substances constitutes an indirect loss 
or injury to the empLoyer's business operations. Conversely, the mere fact that an illegal act occurs on the 
employer's premises (such as a drug transaction that taKes place in the employer's parKing lot or rest room) 
does not constitute an indirect economic loss or injury to the employer. 

(iv) Indirect loss or injury also includes theft or injury to property of another for 
which the employer exercises fiduciary, manageriaL or security responsibility. or where the firm has custody 
of the property (but not property of other firms to which the employees have access by virtue of the business 
relatiOf"lship). For example, if a maintenance empLoyee of the manager of an apartment b..Jilding steals jewelry 
from a tenant's apartment, the theft results in an indirect economic Loss or injury to the employer because of 
the manager's management respons i bi l i ty with respect to the tenant's apartment. A messenger on a de livery of 
confidential business reports for a client firm who steals the reports causes an indirect economic loss or 
injury to the messenger service because the messenger service is custodian of the client firm's reports, and 
therefore is responsible for their security. Similarly, the theft of property protected by a security service 
employer is considered an economic Loss or injury to that employer. 

(v) A theft or injury to a client firm does not constitute an indirect loss or injury 
to an ~loyer unless that employer has custody of, or management, or security responsibility for, the property 
of the cl ient that was lost or stolen or injured. For example, a cleaning contractor has no responsibil ity for 
the money at a client bank. If money is stolen from the bank by one of the cleaning contractor's employees, 
the cleaning contractor does not suffer an indirect loss or injury. 

(vi) Indirect loss 
threatened or potentiaL, e.g., a threatened or 

or injury 
potential 

does not include loss 
loss of an advantageous 

or injury which is merely 
business relationship. 

(2) Economic Losses or injuries which are the result of unintentional or lawful conduct wouLd 
not serve as a basis for the administration of a polygraph test. Thus, apparently unintentional losses or 
lnJuries stenrning from truck, car, workplace, or other similar type accidents or routine inventory or cash 
register shortages would not meet the economic loss or injury requirement. Any economic loss incident to lawful 
union or employee activity also would not satisfy this requirement. It maKes no difference that an employer 
may be obligated to directly or indirectly incur the cost of the incident, as through payment of a "deductible" 
portiOf"l under an insuraf'ICe pol icy or higher insurance premilfilS. 

(3) It is the business of the employer which must suffer the economic loss or injury. Thus, 
a theft corrmitted by one en,:lloyee against another en,:lloyee of the same employer would not satisfy the 
requirement. 
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(d) While nothing in the Act prohibits the use of medical tests to determine the presence of controlled 
substances or alcohol in bodily fluids, the section 7(d) exerrption does not permit the use of a polygraph test 
to learn whether an employee has used drugs or alcohol, even where such possible use may have contributed to 
an economic loss to the employer (e.g., an accident involving a company vehicle). 

(e) Section 7(d)(2) provides that, as a condition for the use of the exerrption that, the errployee must 
have had access to the property that is the subject of the investigation. 

(1) The word "access", as used in section 7(d}(2), refers to the opportunity which an employee 
had to cause or to aid or abet in causing, the specific economic loss or injury under investigation. The term 
"access", thus, incLudes more than direct or physical contact during the course of errployment. For exarrple, 
as a general matter, all employees working in or with authority to enter a warehouse storage area have "access" 
to unsecured property in the warehouse. All employees with the combination to a safe have "access" to the 
property in a locked safe. E~loyees also have "access" who have the ability to divert possession or otherwise 
affect the disposition of the property that is the subject of investigation. For exa~le, a bookkeeper in a 
jewelry store with access to inventory records may aid or abet a clerk who steals an expensive watch by removing 
the watch from the employer's inventory records. In such a situation, it is clear that the bookkeeper 
effectively has "access" to the property that is the subject of the investigation. 

(2) As used in section 7(d)(2), "property" refers to specifically identifiable property, but 
also includes such things of value as security codes and cClll"plJter data, and proprietary, financial or technical 
information, such as trade secrets, which by its availability to competitors or others would cause economic harm 
to the errployer. 

(0(1) As used in section 7(d)(3), the term "reasonable suspicion" refers to an observable, articulabLe 
basis in fact which indicates that a particular eIl"ployee was involved in, or resfXJf1sible for, an economic loss. 
Access in the sense of possible or potential opportunity, standing alone, does not constitute a basis for 
"reasonable suspicion". Information from a co' worker, or an employee's behavior, demeanor, or conduct may be 
factors in the basis for reasonable suspicion. Likewise, inconsistencies between facts, claims, or statements 
that surface during an investigation can serve as a sufficient basis for reasonable suspicion. ~hile access 
or opportunity, standing alone, does not constitute a baSis for reasonable suspicion, the totaLity of 
circlJl1Stances surrounding the access or opportunity (such as its unauthorized or unusual nature or the fact that 
access was limited to a single individual> may constitute a factor in determining whether there is a reasonable 
suspicion. 

(2) For exa~le, in an investigation of a theft of an expensive piece of jewelry, an erTllLoyee 
authorized to open the estabLishment's safe no earlier than 9 a.m., in order to place the jewelry in a window 
display case, is observed opening the safe at 7:30 a.m. In such a situation, the opening of the safe by the 
employee one and one·half hours prior to the specified time may serve as the basis for reasonable suspicion. 
On the other hand, in the example given, if the employer asked the employee to bring the piece of jewelry to 
his or her office at 7:30 a.m., and the empLoyee then opened the safe and reported the jewelry missing, such 
access, standing alone, would not constitute a basis for reasonable suspicion that the employee was involved 
in the incident unless access to the safe was limited solely to the employee. If no one other than the employee 
possessed the combination to the safe, and al \ other possible explanations for the loss are ruled out, such as 
a break, in, the employer may formulate a basis for reasonable suspicion based on sole access by one employee. 

(3) The empLoyer has the burden of establ ishing that the specific individual or Individuals 
to be tested are "reasonabLy suspected" of invoLvement in the specific economic loss or injury for the 
requirement in section 7(d)(3) to be met. 

(g)(1) 
information at 

As discussed in paragraph (a)(4) of this section, section 7(d)(4) of the Act sets forth what 
a minimum, must be provided to an employee if the employer wishes to claim the exe~tion. 

(2) The statement required under paragraph (a)(4) of this section must be received by the 
employee at least 48 hours, excluding weekend days and holidays, prior to the time of the examination. The 
statement must set forth the time and date of receipt by the eIl"ployee and be verified by the employee's 
signature. This will provide the employee with adequate pre' test notice of the specific incident or activity 
being investigated and afford the employee sufficient time prior to the test to obtain and consult with legal 
counselor an employee representative. 

(3) The statement to be provided to the employee must set forth with particularity the 
specific incident or activity being investigated and the baSis for testing particular employees. Section 
7(d)(4)(A) requires specificity beyond the mere assertion of general statements regarding economic loss, 
emplOyee access, and reasonable suspicion. For exa~le, an employer's assertion that an expensive watch was 
stolen, and that the empLoyee had access to the watch and is therefore a suspect, would not meet the "with 
particularity" criterion. If the basis for an employer's requesting an employee (or errployees) to take a 
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polygraph test is not articulated with particularity, and reduced to wrItIng, then the standard is not met. 
The identity of a co·worker or other individual providing information used to establish reasonable suspicion 
need not be revealed in the statement. 

(4) It is further required that the statement provided to the examinee be signed by the 
employer, or an employee or other representative of the employer with authority to legally bind the employer. 
The person signing the statement must not be a polygraph examiner unless the examiner is acting solely in the 
capacity of an employer with respect to his or her own employees and does not conduct the examination. The 
standard would not be met, and the exemption would not apply if the person signing the statement is not 
authorized to legally bind the employer. 

(h) Polygraph tests adninistered pursuant to this exemption are subject to the limitations set forth 
in sections 8 and 10 of the Act, as discussed in sections 801.20, 801.22, 801.23, 801.24, 801.25, 801.26, and 
801.35 of this part. As provided in these sections, the exemption will apply only if certain requirements are 
met. Failure to satisfy any of the specified requirements nullifies the statutory authority for polygraph test 
adninistration and may subject the employer to the assessment of civil money penalties and other remedial 
actions, as provided for in section 6 of the Act (see subpart E, section 801.42 of this part). The 
adninistration of such tests is also subject to State or local laws, or collective bargaining agreements, which 
may either prohibit lie detector tests, or contain more restrictive provisions with respect to polygraph 
testing. 

Section 801.13. 
substances. 

EXell"ption of employers authorized to manufacture, distribute, or dispense controlled 

(a) Section 7(1) provides an exemption from the Act's general prohibition regarding the use of 
polygraph tests for employers authorized to manufacture, distribute, or dispense a controlled substance listed 
in schedule I, II, III, or IV of section 202 of the Controlled Substances Act (21 u.s.c. 812). This exemption 
permits the adninistration of polygraph tests, subject to the conditions set forth in sections 8 and 10 of the 
Act and sections 801.21, 801.22, 801.23, 801.24, 801.25, 801.26, and 801.35 of this part, to: 

(1) A prospective eJ1'fJloyee who would have direct access to the manufacture, storage, 
distribution, or sale of any such controlled substance: or 

(2) A current employee if the following conditions are met: 

(i) The test is adninistered in connection with an ongoing investigation of criminal 
or other misconduct involving, or potentially involving, loss or injury to the manufacture, distribution, or 
dispensing of any such controlled substance by such eJ1'fJloyer; and 

(ii) The employee had access to the person or property that is the subject of the 
invest; gat ion. 

(b)(1) The terms "manufacture", "distribute", "distribution", "dispense", "storage", and "sale", for 
the purposes of this exemption, are construed within the meaning of the Controlled Substances Act (21 U.S.C. 
812 et seq.), as adninistered by the Drug Enforcement Administration (DEA), u.S. Department of Justice. 

(2) The exemption in section 7(t) of the Act appt ies only to employers who are authorized by 
DEA to manufacture, distribute, or dispense a controlled substance. Section 202 of the Controlled Substances 
Act (21 U.S.C. 812) requires every person who manufactures, distributes, or dispenses any controlled substance 
to register with the Attorney General (i.e., with DEAl. Coomen or contract carriers and warehouses whose 
possession of the controlled substances is in the usual course of their business or employment are not required 
to register. Since this eXeJ1'fJtion is intended to apply only to employees and prospective employees of persons 
or entities registered with DEA, and is not intended to apply to truck drivers ell"ployed by persons or entities 
who are not so regi stered, it has no appl i cat i on to empt oyees of coomen or cant ract carr i ers or publ i c 
warehouses. Truck drivers and warehouse employees of the persons or entities registered with DEA and authorized 
to manufacture, distribute, or dispense controlled substances, are within the scope of the exewption where they 
have direct access or access to the controlled substances, as discussed below. 

(c) In order for a polygraph examination to be performed, section 7(f> of the Act requires that a 
prospective eIlployee have "direct access" to the controlled substance(s) manufactured, dispensed, or distributed 
by the employer. Where a current ~loyee is to be tested as a part of an ongoing investigation, section 7(f) 
requires that the employee have "access" to the person or property that is the subject of the investigation. 

(I> A prospective ~Ioyee would have "direct access" if the position being applied for has 
responsibi l ities which include contact with or which affect the disposition of a controlled substance, including 
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participation in the process of obtainin9. dispensin9, or otherwise distributing a controlled substance. This 
includes contact or direct involvement in the manufacture, storage, testing, distribution, sale or dispensing 
of a controlled substance and may include, for exarrple, packa9in9, repaCka9ing, ordering, licensin9, shippin9, 
receivin9, taking inventory, providin9 security, prescribing, and handlin9 of a controlled substance. A 
prospective ~loyee would have "direct access" if the described job duties would 9ive such person access to 
the products in question, whether such ~loyee would be in physical proximity to controlled substances or 
engaged in activity which wouLd permit the employee to divert such substances to his or her possession. 

(2) A current ~loyee would have "access" within the meaning of section 7(t) if the employee 
had access to the specific person or property which is the subject of the on-90in9 investigation, as discussed 
in section 801.12(e) of this part. Thus, to test a current employee, the employee need not have had "direct" 
access to the controLled substance, but may have had only infrequent, random, or opportunistic access. Such 
access would be sufficient to test the employee if the employee could have caused, or could have aided or 
abetted in causing, the loss of the specific property which is the subject of the investigation. For exarrple, 
a maintenance worker in a dru9 warehouse, whose job duties include the cleanin9 of areas where the controlled 
substances which are the subject of the investi9ation were present, but whose job duties do not incLude the 
handling of controlled substances, would be deemed to have "access", but normally not "direct access", to the 
controlled substances. On the other hand, a drug warehouse truck loader, whose job duties include the handling 
of outgoing shipment orders which contain controlled substances, would have "direct access" to such controlled 
substances. A pharmacy department in a supermarket is another comnon situation which is useful in i Ilustratin9 
the di st i nct i on between "di rect access" and "access". Store personnel recei vi n9 pharmaceut i ca I orders, i. e., 
the pharmacist, ptlarmacy intern, and other such employees working in the pharmacy department, would ordinarily 
have "direct access" to controlled substances. Other store personnel whose job duties and responsibilities do 
not include the handl in9 of controlled substarlCes but who had occasion to enter the ptlarmacy department where 
the controlled substances which are the subject of the investi9ation were stored, such as maintenance personnel 
or pharmacy cashiers, would have "access". Certain other store personnel whose job duties do not permit or 
require entrance into the pharmacy department for any reason, such as produce or meat clerks, checkout cashiers, 
or ba9gers, would not ordinarily have "access." However, any current employee, regardless of described job 
duties, may be polY9raphed if the employer's investi9ation of criminal or other misconduct discloses that such 
~loyee in fact took action to obtain "access" to the person or property that is the subject of the 
investigation··e.9., by actually enterin9 the drug storage area in violation of company rules. In the case of 
"direct access", the prospective employee's access to controlled substances would be as a part of the 
manufacturing, dispensin9 or distribution process, while a current errployee's "access" to the controlled 
substances which are the subject of the investigation need only be opportunistic. 

(d) The term "prospective employee", for the purposes of this section, includes a current euployee who 
present I y holds a pos i t i on wh i ch does not entai I di rect access to controlled substances, and therefore is 
outside the scope of the exerrption's provisions for preemployment polygraph testing, provided the employee has 
applied for and is being considered for transfer or promotion to another position which entails such direct 
access. For example, an office secretary may apply for promotion to a position in the vault or cage areas of 
a dru9 warehouse, where controlled substances are kept. In such a situation, the current employee would be 
deemed a "prospective employee" for the purposes of this exemption, and thus could be subject to preemployment 
polygraptl screening, prior to such a change in position. However, any adverse action which is based in part 
on a polygraptl test against a current errployee who is considered a "prospective eIl"ployee" for purposes of this 
section may be taken only with respect to the prospective position and may not affect the employee's errployment 
in the current position. 

(e) Section 7(f) of the Act makes no specific reference to a requirement that employers provide current 
employees with a written statement prior to polygraph testing. Thus, employers to whom this exemption is 
available are not required to furnish a written statement such as that specified in section 7(d) of the Act and 
Section 801.12(a)(4) of this part. 

(0 For the section 7(F) exemption to apply, the polygraph testing of current employees must be 
administered in connection with an ongoing investigation of criminal or other misconduct involving, or 
potentially invoLving, loss or injury to the manufacture, distribution, or dispensing of any suc~ controlled 
substance by such employer. 

(1) Current ~loyees may only be adninistered polygraph tests in connection with an ongoing 
investigation of criminal or other misconduct, relating to a specific incident or activity, or potential 
incident or activity. Thus, an employer is precluded from using the exemption in connection with continuing 
investigations or on a random basis to determine if thefts are occurring. However, unlike the exemption in 
section 7(d) of the Act for employers conducting ongoing investi9ations of economic loss or injury, the section 
7(f) exemption includes ongoing investigations of misconduct involving potential drug losses. Nor does the 
latter exemption include the requirement for "reasonable suspicion" contained in the section 7Cd) exemption. 
Thus, a drug store employer is permitted to polygraph all current employees who have access to a controlled 
substance stolen from the inventory, or where there is evidence that such a theft is planned. PoLygraph testing 
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based on an inventory shortage of the drug during a particular accounting period would not be permitted unless 
there is extrinsic evidence of misconduct. 

(2) In addition, the test !rust be administered in cO!Tlect;on with loss or injury, or potential 
loss or injury, to the manufacture, distribution, or dispensing of a controlled substance. 

(i) Retail drugstores and wholesale drug warehouses typicalLy carry inventory of so­
called health and beauty aids, cosmetics, over-the-counter drugs, and a variety of other similar products, in 
addi ti on to thei r product lines of controlled drugs. The nonc:ontrolled products usua II y consti tute the maj ori ty 
of such firms' sales volumes. An economic loss or injury related to such noncontroLLed substances wouLd not 
constitute a basis of applicability of the section 7(f) exerrption. for eXa/1ll1e, an investigation into the theft 
of a gross of cosmetic products couLd not be a basis for polygraph testing under section 7(f), but the theft 
of a container of vaLium could be. 

(ii) PoLygraph testing, with respect to an ongoing investigation concerning products 
other than controlled substances might be initiated under section 7(e) of the Act and section 801.12 of this 
part. However, the ellerrption in section 7(f) of the Act and this section is limited solely to Losses or injury 
associated with controlled substances. 

(g) PoLygraph tests administered pursuant to this exemption are subject to the limitations set forth 
in sections 8 and 10 of the Act, as discussed in sections 801.21, 801.22, 801.23, 801.24, 801.25, 801.26, and 
801.35 of this part. As provided in these sections, the exerrption wiLL apply only if certain requirements are 
met. Failure to satisfy any of the specified requirements nullifies the statutory authority for polygraph test 
administration and may subject the e«ployer to the assessment of civil money penalties and other remediaL 
actions, as provided for in section 6 of the Act (see subpart E, section 801.40 of this part). The 
administration of such tests is also subject to State or locaL Laws, or collective bargaining agreements, which 
may either prohibit Lie detector tests, or contain more restrictive provisions with respect to poLygraph 
testing. 

Section 801.14. Exemption for employers providing security services. 

(a) Section 7(e) of the Act provides an exemption from the general prohibition against poLygraph tests 
for certain armored car, security alarm, and security guard employers. Subject to the conditions set forth in 
sections 8 and 10 of the Act and sections 801.21, 801.22, 801.23, 801.24, 801.25, 801.26, and 801.35 of this 
part, section 7ee) permits the use of polygraph tests on certain prospective employees provided that such 
empLoyers have as their primary business purpose the providing of armored car personnel, personneL engaged in 
the design, instaLLation, and maintenance of security alarm systems, or other uniformed or pLainclothes security 
personnel; and provided the employer's function includes protection of 

(1) facilities, materials, or operations having a significant irrpact on the heaLth or safety 
of any State or poLiticaL subdivision thereof, or the national security of the United States, such as--

or nucLear power, 

information. 

ei) FaciLities engaged in the production, transmission, or distribution of electric 

(i i) 
(i i i) 
( iv) 

Public water suppLy facilities, 
Shipments or storage of radioactive or other toxic waste materials, and 

Public transportation; or 

(2) Currency, negotiable securities, precious cOITIOOCIities or instruments, or proprietary 

(b)(1> Section 7(e) permits the administration of polygraph tests only to prospective employees. 
However, security service employers may administer polygraph tests to current employees in connection with an 
ongoing investigation, subject to the conditions of section 7ed) of the Act and section 801.12 of this part. 

(2) The term "prospective errployeell generally refers to an individual who is not currently 
errployed by and who is being considered for employment by an employer. However, the term "prospective employee" 
also includes current employees under circumstances similar to those discussed in paragraph (d) of section 
801.13 of this part, i.e., if theerrpLoyee was initially hired for a position which was not within the exemption 
provided by section 7(e) of the Act, and subsequently applies for, and is under consideration for, transfer to 
a position for which pre-employment testing is permitted. Thus, for example, a security guard may be hired for 
a job outside the scope of the ex~tion's provisions for pre-employment polygraph testing, such as a position 
at a supermarket. If subsequently this guard is under consideration for transfer or promotion to a job at a 
nuclear power plant, this currently-employed individual would be considered to be a "prospective employee" for 
purposes of this exemption prior to such proposed transfer or promotion. However, any adverse action which is 
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based in part on a polygraph test against a current employee who is considered to be a "prospective employee" 
for purposes of this exemption may be taken only with respect to the prospective position and may not affect 
the employee's employment in the current position. 

(c) Section 7(e) appl ies to certain private employers whose "primary business purpose" consists of 
providing armored car personnel, personnel engaged in the design, installation, and maintenance of security 
alarm systems, or other uniformed or plainclothes security personnel. Thus, the exemption is limited to firms 
primarily in the business of providing such security services, and does not apply to firms primarily in some 
other business who employe their own security personnel. (For example, a utility company which employes its 
own security personnel could not qualify.) In the case of diversified firms, the term "primary business 
purpose" shall mean that at least 50X of the eo-ployer's annual dollar volume of business is derived from the 
provision of the types of security services specifically identified in section 7(e). loItlere a parent corporation 
includes a subsidiary corporation engaged in providing security services, the annual dollar vollJlle of business 
test is applied to the legal entity (or entities) which is the employer, i.e., the subsidiary corporation, not 
the parent corporation. 

(d)(1) As used in section 7(e)(I)(A), the terms "facilities, materials, or operations have a 
significant iq>act on the health or safety of any State or political subdivision thereof, or the national 
security of the United States" include protection of electric or nuclear power plants, public water supply 
facilities, radioactive or other toxic waste shipments or storage, and public transportation. These examples 
are intended to be illustrative, and not exhaustive. Hmolever, the types of "facilities, materials, or 
operations" within the scope of the exemption are not to be construed so broadLy as to include low priority or 
minor security interests. The "facilities, materials, or operations" in question consist only of those having 
a "significant impact" on public health or safety, or national security. HOlolever, the "facilities, materials 
or operations" may be either privately or publicly owned. 

(2) The specific "facil ities, materials, or operations" contemplated by this exetrption include 
those against which acts of sabotage, espionage, terrorism, or other hostile, destructive, or illegal acts could 
significantly impact on the general public's safety or health, or national security. In addition to the 
specific examples set forth in the Act and in paragraph (d)(') of this section, the terms would include: 

(1) Facilities, materials, and operations owned or leased by Federal, State, or local 
goverf1llents, including instrumental i ties or interstate agenci es thereof, for wh i ch an authori zed publ i c off! ci a l 
has determined that a need for security exists, as evidence by the establishment of security requirements 
utilizing private armored car, security alarm system, or uniformed or plainclothes security personnel, or a 
combination thereof. Examples of such facilities, materials and operations include: 

CA) Government office buildings; 
(8) Prisons and correction facilities; 
(C) Public schools; 
(D) Publ ic libraries; 
(E) ~ater supply; 
(F) Military reservations, installations, posts, camps, arsenals, 

laboratories, Government-owned and contractor operated (GOCO) or Goverrvnent-owned and Government'operated (GOGO) 
industrial plants, and other similar facilities subject to the custody, jurisdiction, or aaninistration of any 
Department of Defense (000) component; 

(ii) Conmercial and industrial assets and operations which" 
CA} Are protected pursuant to security requirements established in contracts 

with the United States or other directives by a Federal agency (such as those of defense contractors and 
researchers), including factories, plants, bui ldings, or structures used for researching, designing, testing, 
manufacturing, producing, processing, repairing, assembling, storing, or distributing products or components 
related to the national defense; or 

(8) Are protected pursuant to security requirements imposed on registrants 
under the Controlled Substances Act; or 

(C) Would pose a serious threat to public health or safety in the event of 
a breach of security (this would include, for e)(ample, a plant engaged in the manufacture or processing of 
hazardous materials or chemicals but would not include a plant engaged in the manufacture of shoes); 

reserves, including--
(iii) Public and private energy and precious mineral facilities, supplies, and 

(A) Public or private POloler plants and utilities; 
(8) Oil or gas refineries and storage facilities; 
eC) Strategic petroleum reserves; and 
(0) Major dams, such as those which provide hydroelectric power; 
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(iv) Major public or private transportation and coornunication faci l ities and 

(A) Airports; 
(B) Train terminals, depots, and switching and control facilities; 
(C) Major bridges and tunnels; 
(D) Communications centers, such as receiving and transmission centers, and 

control centers; 
(E) Transmission and receiving operations for radio, television, and satell ite 

signals; and 
(F) Network cOO'pUter systems containing data irrportant to public health and 

or national security: 

(v) The Federal Reserve System and stock and commodity e~changes; 

(vi) Hospitals and health research facilities; 

(vii) Large public events, such as political conventions and major parades, concerts, 
and sporting events; and 

(viii) Large enclosed shopping centers (malls). 

(3) If an etrployer believes that "facilities, materials, or operations" which are not listed 
in this subsection fall within the contemplated purview of this e~emption. a request for a ruling may be filed 
with the Adninistrator. A ruling that such "facilities, materials or operations" are included within this 
e~emption must be obtained prior to the administration of a polygraph test or any other action prohibited by 
section 3 of the Act. It is not possible to e~haustively account for all "facilities, materials, or operations" 
which fall within the purview of section 7(e)(1)(A). IJhile it is likely that additional entities may fall 
within the e~emption's scope, any such "faci l ities, materials, or operations" must meet the "significant ilTpBct" 
test. Thus, "faci l ities, materials, or operations" which would be of vital irrportance during periods of war 
or civil emergency, or whose sabotage would greatly affect the public health or safety, could fall within the 
scope of the term "significant i"l>8ct". 

(e)(i) Section 7(e)(1)(B) of the Act extends the e~e!Jlltion to firms whose functions includes protection 
of "currency, negot i abl e securi ties, prec i ous conmodi ti es or i nstrlMllents, or propri etary i nformat i on". These 
terms collectively are construed to include assets primarily handled by financial institutions such as banks, 
credit unions, savings and loan institutions, stock and commodity e~changes, brokers, or security dealers. 

(i i) The terms "currency, negot i able securi ti es, prec i ous conrnodi ties or i nst rlMllents 
or proprietary information" refer to assets which are typically handled by, protected for and transported 
between and 8IIIOng coomercial and financial institutions. Services provided by the armored car industry are thus 
clearly within the scope of the eXe!Jlltion, as are security alarm and security guard services provided to 
financial and similar institutions of the type referred to above. Also included are the cash assets handled 
by casinos, racetracks, lotteries, or other businesses where the cash constitutes the inventory or stock in 
trade. Similarly, security services provided to businesses engaged in the sale or e~change of precious 
commodities such as gold, silver, or diamonds, including jewelry stores that stock such precious commodities 
prior to transformation into pieces of jewelry, are also included. The term "proprietary information" generally 
refers to business assets such as trade secrets, manufacturing processes, research and development data, and 
cost/pricing data. Security alarm or guard services provided to protect the premises of private homes, or 
bus i nesses not pr imar i l Y engaged in handl i n9, t radi ng, trans ferr ing, or stori ng currency, negot i able securi ties, 
precious commodities or instrlMllents, or proprietary information, on the other hand, are normally outside the 
scope of the exempt ion. Thi sis true even though such pI aces may phys icall y house some such assets. However, 
where such security alarm or guard service is specifically designed or limited to the protection of the types 
of assets identified above, whether located in businesses or residences, or elsewhere, the security services 
provided are within the scope of the e~emption. For example, a security system specially designed to protect 
diamonds kept in a hane vault of a diamond merchant would be within the e~errption. However, a security system 
installed generally to protect the premises of the home of the same merchant would not be within the exerrption. 
A guard sent to a client firm to secure a restricted office in which only proprietary research data is developed 
and stored is within the scope of the e~emption. Another guard sent to the same firm to protect the building 
entrance from trlWanted intruders is not within the scope of the exerrption even though the building contains the 
restricted r~ in which the proprietary research data is developed and stored, since the security system is 
not specifically designed to protect the proprietary information. 

(f) An ~loyer who falls within the scope of the exerrption is one "whose function includes" protection 
of "facilities, materials, or operations", discussed in paragraph (d) of this section or of "currency, 
negotiable securities, precious cOlllllOdities or instrlMllents, or proprietary information" discussed in paragraph 
(e) of this section. Thus, assuming that the e!Jllloyer has met the "primary business purpose" test, as set forth 
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in paragraph (c) of this section, the ~loyer's operations then IIlJst si~lY "include" protection of at least 
one of the facilities within the scope of the e~emption. 

(g)(1) Section 7(e)(2) provides that the e~emption shall not apply if a polygraph test is alininistered 
to a prospective employee who would not be eIlployed to protect the "facilities, materials, operations, or 
assets" referred to in section 7(e)(1) of the Act, and discussed in paragraphs (d) and (e) of this section. 
Thus, while the e~emption applies to employers whose function "includes" protection of certain facilities, 
employers would not be permitted to adninister polYgraph tests to prospective employees who are not being 
employed to protect such function. 

(2) The phrase "employed to protect" in section 7(e)(2) has reference to a wide spectrum of 
prospective employees in the security industry, and includes any job applicant who would likely protect the 
security of any qualifying "facilities, materials, operations, or assets." 

(3) In many cases, it will be readily apparent that certain positions within security 
c~nies would, by virtue of the individual's official job duties, entail "protection". For exa~le, armored 
car drivers and guards, security guards, and alarm system installers and maintenance personnel aLL would be 
employed to protect in the most direct and literaL sense of the term. 

(4) The scope of the e~e~tion is not Limited, however, to those security personneL having 
direct, physical access to the facilities being protected. Various support personneL may also, as a part of 
their job duties, have access to the process of providing security services due to the position's e~posure to 
knolo/tedge of security plans and operations, employee schedules, del ivery schedules, and other such activities. 
Where a position entails the opportunity to cause or participate in a breach of security, an employee to be 
hired for the position l%uLd also be deemed to be "e~loyed to protect" the facility. 

(i) For e~ample, in the armored car industry, the duties of personnel other than 
guards and drivers may include taking customer orders for currency and commodity transfers, issuing security 
badges to guards, coordinating routes of travel and times for pick·up and delivery, issuing access codes to 
customers, route planning and other sensitive responsibilities. Similarly, in the security alarm industry, 
several types of employees would have access to the process of providing security services, such as designers 
of security systems, system monitors, service technicians, and billing clerks (where they review the system 
design drawings to ensure proper customer billing). In the security industry, generally, adninistrative 
employees may have access to customer accounts, schedules, information relating to aLarm system failures, and 
other security information, such as security employee absences due to illness that create "holes," in a security 
plan. Errployees of this type are iii part of the overall security services provided by the errployer. Such 
employees possess the ability to affect, on an opportunistic basis, the security of protected operations, by 
virtue of the knowledge gained through their job duties. 

(ii) On the other hand, there are certainLy some types of employees in the security 
industry who "would not be employed to protect" the facilities or assets within the purview of the e~emption, 
and who would not be in the process of providing exempt security services. For e~arrple, custodial and 
maintenance employees typically would not have access, either directly or indirectly as a part of their job 
duties, to the operations or clients of the employer. Any employee whose "access" to secured areas or to 
sensitive information is on a control led basis, such as by escort, would also be outside the scope of the 
exempt i on. In cases where secur i ty servi ce coopani es a Iso provi de j ani tor i ai, food and beverage, or other 
services unrelated to security, the e~emption would clearty not e~tend to any employee considered for employment 
in such activity. 

(5) The phrase "errployed to protect" includes any job applicant wilo, if not hired specifically 
to protect the listed faci I ities or assets, would I ikeLy be so employed, as through a systematic assigNTlE!nt 
process, such as rotation of work assig!'lllents or selection from a poot of avai lable errployees, even if selection 
for such work is unpredictable or infrequent. A prospective employee whose job assig!'lllent to perform qual ifying 
protective functions would be made by selection from a pool of availabLe employees (all of whom have an equaL 
chance of being selected), or an employee Io/ho is to be rotated throogh different job assignments which include 
some qualifying protective functions, is included within the eXe!fl:ltion. However, if there is only a remote 
possibility that a prospective employee, if hired, would perform exempt protective functions, such as on an 
emergency basis, or if a prospective employee by reason of his or her position, qualifications, or level of 
e~per i ence or for other reasons, I%utd when hi red, not ordi narit y be ass i gned to protect qua I ltyi ng faci t i ti es, 
such an employee would be deemed to have not been hired to protect such facilities and would be e~cLuded from 
the e~emption. 

(h) Polygraph tests administered pursuant to this exemption are subject to the limitations set forth 
in sections 8 and 10 of the Act, as discussed in sections 801.21, 801.22, 801.23, 801.24, 801.25, 801.26, and 
801.35 of this part. As provided in these sections, the e~errption will apply only if certain requirements are 
met. failure to sat i sfy any of the spec i f i ed requi rements null i fi es the statutory author i ty for pol ygraph test 
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aaninistration and may subject the errployer to the assessment of civil money penalties and other remedial 
actions, as provided for in section 6 of the Act (see subpart E, section 801.42 of this pert). The 
aaninistration of such tests is also subject to State or local laws, or coLLective bargaining agreements, which 
may either prohibit lie detectors test, or contain more restrictive provisions with respect to polygraph 
testing. 

SUbpart Co-Restrictions on Polygraph Usage Under Exerrptions 

Section 801.20 Adverse errployment action under ongoing investigation exerrption. 

(a) Section 8(a)(1) of the Act provides that the limited exemption in section 7Cd) of the Act and 
section 801.12 of this part for ongoing investigations shaLL not apply if an employer discharges, disciplines, 
denies errployment or promotion or otherwise discriminates in any manner against a current errployee based upon 
the analysis of a polygraph test chart or the refusaL to take a polygraph test, without additional supporting 
evidence. 

(b) "Additional supporting evidence", for purposes of section 8(a) of the Act, includes, but is not 
limited to, the foLLowing: 

(1)(i) Evidence indicating that the employee had access to the missing or damaged property 
that is the subject of an ongoing investigation; and 

(ii) Evidence leading to the employer's reasonable suspicion that the employee was 
involved in the incident or activity under investigation; or 

(2) Admissions or statements made by an employee before, during or following a polygraph 
examination. 

(c) Analysis of a polygraph test chart or refusal to take a polygraph test may not serve as a basis 
for adverse errployment action, even with additional supporting evidence, unless the employer observes all the 
requirements of sections 7(d) and 8(b) of the Act, as described in sections 801.12, 801.22, 801.23, 801.24, and 
801.25 of this part. 

Section 801.21 Adverse employment action under security service and controlled substance exemptions. 

(a) Section 8(a)(2) of the Act provides that the security service exerrption in section 7(e) of the Act 
and section 801.14 of this part and the controlled substance exemption in section 7(f) of the Act and section 
801.13 of this part shall not apply if an employer discharges, disciplines, denies employment or promotion, or 
otherwise discriminates in any manner against a current employee or prospective employee based solely on the 
analysis of a polygraph test chart or the refusaL to take a polygraph test. 

(b) Analysis of a polygraph test chart or refusal to take a polygraph test may serve as one basis for 
adverse employment actions of the type described in paragraph (a) of this section, provided that the adverse 
action was also based on another bona fide reason, with supporting evidence therefor. For example, traditional 
factors such as prior employment experience, education, job performance, etc. may be used as a basis for 
employment decisions. Employment decisions based on admissions or statements made by an employee or prospective 
empLoyee before, during or following a polygraph examination may, likewise, serve as a basis for such decisions. 

(c) Analysis of a polygraph test chart or the refusal to take a polygraph test may not serve as a basis 
for adverse errpLoyment action, even with another legitimate basis for such action, unless the employer observes 
alL the requirements of section 7(e) or (0 of the Act, as appropriate, and section 8(b) of the Act, as 
described in sections 801.13, 801.14, 801.22, 801.23, 801.24, and 801.25 of this part. 

Section 801.22 Rights of examinee--general. 

(a) Pursuant to section 8(b) of the Act, the limited exemption in section 7(d) of the Act for ongoing 
investigations, and the security service and controlled substance exerrptions in 7(e) and (0 of the Act 
(described in section 801.12,801.13, and 801.14 of this part) shaLL not appLy unless all of the requirements 
set forth in this section and sections 801.23 through 801.25 of this part are met. 

(b) During all phases of the polygraph testing the person being examined has the following rights: 

(1) The examiner may terminate the test at any time. 
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(2) The examinee may not be asked any questions in a degrading or unnecessarily intrusive 
manner. 

(3) The examinee may not be asked any questions dealing with: 
(0 Religious beliefs or affiliations; 
(ii) Beliefs or opinions regarding racial matters; 
(iii) Political beliefs or affiliations; 
(iv) Sexual preferences or behavior; or 
(v) Bel iefs, affi l iations, opinions, or lawful activities concerning unions or labor 
organi uti ons. 

(4) The examinee may not be subjected to a test when there is sufficient written evidence by 
a physician that the examinee is suffering from any medical or psychological condition or undergoing any 
treatment that might cause abnormal responses eIuring the actual testing phase. "Sufficient written evidence" 
shall constitute, at a minimum, a statement by a physician specifically describing the examinee's medical or 
psychological condition or treatment and the basis for the physician's opinion that the condition or treatment 
might result in such abnormal responses. 

(5) An ~loyee or prospective ~loyee who exercises the right to terminate the test, or who 
for medical reasons with sufficient supporting evidence is not adninistered the test, shall be subject to 
adverse ~Ioyment action only on the same basis as one who refuses to take a polygraph test, as described in 
sections 801.20 and 801.21 of this part. 

(c) Any polygraph examination shall consist of one or more pretest phases, actual testing phases, and 
post-test phases, which must be conducted in accordance with the rights of examinees described in sections 
801.23 through 801.25 of this part. 

Section 801.23 Rights of examinee--pretest phase. 

(a) The pretest phase consists of the questioning and other preparation of the prospective examinee 
before the actual use of the polygraph instrument. During the initial pretest phase, the examinee must be: 

(1l Provided with written notice, in a language understood by the examinee, as to when and 
where the examination will take place and that the examinee has the right to consult with counselor an ~Loyee 
representative before each phase of the test. Such notice shall be received by the examinee at least forty­
eight hours, excluding weekend days and hol idays, before the time of the examination, except that a prospective 
enployee may, at the ~loyee's option, give written consent to adninistration of a test anytime within 48 hours 
but no earl ier than 24 hours after receipt of the written notice. The written notice or proof of service must 
set forth the time and date of receipt by the employee or prospective employee and be verified by his or her 
signature. The purpose of this requirement is to provide a sufficient opportunity prior to the examination for 
the examinee to consult with cOlXlsel or an ~loyee representative. Provision shall also be made for a 
convenient place on the premises where the examination wiLL take place at which the examinee may consult 
privately with an attorney or an employee representative before each phase of the test. The attorney or 
representative may be excluded from the room where the examination is adninistered during the actual testing 
phase. 

(2) Informed orally and in writing of the nature and characteristics of the polygraph 
instrll!lent and examination, including an explanation of the physical operation of the polygraph instrU'llent and 
the procedure used during the examination_ 

(3) Provided with a written notice prior to the testing phase, in a language understood by 
the examinee, which shall be read to and signed by the examinee. Use of appendix A to this part, if properly 
c~leted, wilL constitute compliance with the contents of the notice requirement of this paragraph. If a 
format other than in appendix A is used, it must contain at least the following information: 

(1) IJhether or not the polygraph examination area contains a two·way mirror, a camera, 
or other device through which the examinee may be observed; 

(ii) IJhether or not any other device, such as those used in conversation or recording 
will be used during the eXamination; 

(iii) That both the examinee and the ~loyer have the right, with the other's 
~nowledge, to ma~e a recording of the entire examination; 

(iv) That the examinee has the right to terminate the test at any time: 
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(v) That the examinee has the right, and wiLL be given the opportunity to review aLL 
questions to be asked during the test; 

(vi) That the examinee may not be asked questions in a manner which degrades, or 
needLessLy intrudes; 

(vii) That the examinee may not be asked any questions concerning reLigious beliefs 
or opinions; beLiefs regarding raciaL matters; poLiticaL beLiefs or affiLiations; matters reLating to sexuaL 
behavior; beliefs, affiLiations, opinions, or lawfuL activities regarding unions or Labor organizations; 

(viii) That the test may not be conducted if there is sufficient written evidence by 
a physician that the examinee is suffering from a medicaL or psychoLogicaL condition or undergoing treatment 
that might cause abnormaL responses during the examination; 

(ix) That the test is not and cannot be required as a condition of empLoyment; 

(x) That the errp(oyer may not discharge, dismiss, discipL ine, deny errpLoyment or 
promotion or otherwise discriminate against the examinee based on the analysis of a poLygraph test, or based 
on the examinee's refusaL to take such a test, without additionaL evidence which wouLd support such action; 

(xi)(A) In connection with an ongoing investigation, that the additionaL evidence 
required for the empLoyer to take adverse action against the examinee, including termination, may be evidence 
that the examinee had access to the property that is the subject of the investigation, together with evidence 
supporting the employer's reasonable suspicion that the examinee was involved in the incident or activity under 
investi gat ion; 

(8) That any statement made by the examinee before or during the test may 
serve as additional supporting evidence for an adverse employment action, as described in paragraph (a)(3)(x) 
of this section, and that any admission of criminal conduct by the examinee may be transmitted to an appropriate 
government law enforcement agency; 

(xii) That information acquired from a polygraph test may be disclosed by the examiner 
or by the errployer only: 

(A) To the examinee or any other person specifically designated in writing 
by the examinee to receive such information; 

(8) To the errployer that requested the test; 
(e) To a court, governmental agency, arbitrator, or mediator pursuant to a 

court order; 
(0) To a U.S. Department of Labor official when specifically designated in 

writing by the examinee to receive such information; 
(E) By the employer, to an appropriate governmental agency without a court 

order where, and only insofar as, the information disclosed is an admission of criminal conduct; 

(xiii) That if any of the examinee's rights or protections under the law are violated, 
the examinee has the right to fHe a cOll"plaint with the \.Iage and Hour Division of the U.S. Department of labor, 
or to take action in court against the employer. Employers who violate this law are liable to the affected 
examinee, who may recover such legal or equitable relief as may be appropriate, including, but not limited to, 
employment, reinstatement, and promotion, payment of lost wages and benefits, and reasonable costs, including 
attorney's fees. The Secretary of Labor may also bring action to obtain cOll"pl iance with the Act, and may assess 
civil money penalties against the employer; 

(xiv) That the examinee has the right to obtain and consult with legal counselor 
other representative before each phase of the test, although the legal counselor representative may be excluded 
from the room where the test is administered during the actual testing phase. 

(xv) That the employee's rights under the Act may not be waived, either voluntarily 
or involuntarily, by contract or otherwise, except as part of a written settlement to a pending action or 
complaint under the Act, agreed to and signed by the parties. 

(b) During the initial or any subsequent pretest phases, the examinee must be given the opportunity, 
prior to the actual testing phase, to review all questions in writing that the examiner will ask during each 
testing phase. such questions may be presented at any point in time prior to the testing phase. 

Section 801.24 Rights of examinee-actual testing phase. 

(a) The actuaL testing phase refers to that time during which the examiner administers the examination 
by using a polygraph instrlJTlent with respect to the examinee and then anatyzes the charts derived from the test. 
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Throughout the actual testing phase, the exa.miner shall not ask any question that was not presented in wrItIng 
for review prior to the testing phase. An examiner may, however, recess the testing phase and return to the 
pre-test phase to review additional relevant questions with the examinee. In the case of an ongoing 
investigation, the examiner shat! ensure that all relevant questions (as distinguished from technical baseline 
questions) pertain to the investigation. 

(b) No testing period subject to the provisions of the Act shall be less than ninety minutes in length. 
Such "test period" begins at the time that the examiner begins informing the examinee of the nature and 
characteristics of the examination and the instr~nts involved, as prescribed in section 8(b)(2)(B) of the Act 
and section 801.Z3 (a)(Z) of this part, and ends when the examiner coopletes the review of the test results with 
the examinee as provided in section 801.Z5 of this part. The ninety-minute minimum duration shall not apply 
if the examinee voluntarily acts to terminate the test before the coopletion thereof, in which event the 
examiner may not render an opinion regarding the employee's truthfulness. 

Section 801.25 Rights of examinee--post-test phase. 

(a) The post-test phase refers to any questioning or other communication with the examinee following 
the use of the polygraph instr~nt, including review of the results of the test with the examinee. Before any 
adverse employment action, the employer must: 

(1) Further interview the examinee on the basis of the test results; and 

(Z) Give to the examinee a written copy of any opinions or conclusion rendered in response 
to the test, as well as the questioos asked during the test, loIith the corresponding charted responses. The term 
"corresponding charted responses" refers to copies of the entire examination charts recording the eJrployee's 
physiological responses, and not just the examiner's written report IoIhich describes the examinee's responses 
to the questions as "charted" by the instrl.nlent. 

Section 801.Z6 Qualifications and requirements for examiners. 

(a) Section 8(b) and (c) of the Act provides that the 1 imited exemption in section 7(d) of the Act for 
ongoing investigations, and the security service and controlled substances exemptions in section 7(e) and (f) 
of the Act, shalt not apply unless the person conducting the polygraph examination meets specified 
qualifications and requirements. 

(b) An examiner must meet the following qualifications: 

(1) Have a valid current license, if required by the State in which the test is to be 
conducted; and 

(2) Carry a minillUll bond of $50,000 provided by a surety incorporated under the laws of the 
United States or of any State, which may under those laws guarantee the fidelity of persons holding position 
of trust, or carry an equivalent amount of professional liability coverage. 

(c) An examiner must also, with respect to examinees identified by the employer pursuant to section 
8Ol.30(c) of this part: 

(1) Observe all rights of examinees, as set out in sections 801.Z2, 801.23, 801.24, and 801.25 
of this part; 

(2) Administer no more than five polygraph examinations in anyone calendar day on which a 
test or tests subject to the provision of EPPA are administered, not counting those instances where an examinee 
voluntarily terminates an examination prior to the actual testing phase; 

(3) Administer no polygraph examination subject to the provisions of the Act which is less 
than ninety minutes in duration, as described in section 801.24(b) of this part; 

(4) Render any opinion or conclusion regarding truthfulness or deception in wrItIng. Such 
opinion or conclusion must be based solely on the polygraph test results. The written report shall not contain 
any information other than admissions, information, case facts, and interpretation of the charts relevant to 
the stated purpose of the polygraph test and shall not include any recornnendation concerning the etrployment of 
the examinee; and 

(5) Maintain all opinions, reports, charts, written questions, lists, and other records 
relating to the test, including statements signed by examinees advising them of rights under the Act (as 
described in section 801.Z3(a)(3) of this part) and any electronic recordings of examinations, for at least 
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three years from the date of the administration of the test. (See section 801.30 of this part for re!;ordkeeping 
requi rements.) 

SUbpart D--Recordkeeping and Disclosure Requirements 

Section 801.30 Records to be preserved for 3 years. 

(a) The fottO'ojing records shall be kept for a mininun period of three years from the date the polygraph 
examination is conducted (or from the date the examination is requested if no examination is conducted): 

(1) Each ~loyer who requests an ~loyee to subnit to a polygraph examination in connection 
with an ongoing investigation invoLving economic loss or injury shaL L retain a copy of the statement that sets 
forth the specific incident or activity under investigation and the basis for testing that partkular ~loyee, 
as required by section 7(d)(4) of the Act and described in section 801.12 (a)(4) of this part. 

(2) Each ~loyer who adninisters a polygraph examination under the exemption provided by 
section 7(f) of the Act (described in section 801.13 of this part) in connection with an ongoing investigation 
of criminal or other misconduct involving, or potentiaL Ly involving, loss or injury to the manufacture, 
distribution or dispensing of a controlled substance, shall retain records specifically identifying the loss 
or injury in question and the nature of the employee's access to the person or property that is the subject of 
the investigation. 

(3) Each ~loyer loIho requests an efT¥)loyee or prospective employee to submit to a polygraph 
examination pursuant to any of the eXE!!llltions under section 7(d), (e) or (0 of the Act (described in sections 
801.12,801.13, and 801.14) shall retain a copy of the written statement that sets forth the time and place of 
the examination and the examinee's right to consuLt with counseL, as required by section 8 (b)(2)(A) of the Act 
and described in section 801.23 (a)(1) of this part. 

(4) Each employer shall identify in wr1t1ng to the examiner persons to be examined pursuant 
to any of the exemptions under section 7(d), (e) or (f) of the Act (described in section 801.12, 801.13, and 
801.14 of this part), and shall retain a copy of such notice. 

(5) Each employer who retains an examiner to adninister examinations pursuant to any of the 
exemptions under section 7{d), (e) or (f) of the Act (described in section 801.12,801.13, aOO 801.14 of this 
part) shall maintain copies of all opinions, reports or other records furnished to the errployer by the examiner 
relating to such examinations. 

(6) Each examiner reta i ned to adni ni ster exami nat ions to persons i dent i f i ed by errployers under 
paragraph (a)(4) of this section shall maintain all opinions, reports, charts, written questions, lists, and 
other records relating to poLygraph tests of such persons. In addition, the examiner shall maintain records 
of the number of examinations conducted during each day in which one or more tests are !;onducted pursuant to 
the Act, and, loIith regard to tests adninistered to persons identified by their employer under paragraph (a)(4) 
of this section, the duration of each test period, as defined in section 801.24(b) of this part. 

(b) Each employer shaLl keep the records required by this part safe and accessible at the place or 
places of employment or at one or more established centraL recordkeeping offices loIhere employment records are 
customarily maintained. If the records are maintained at a central recordkeeping office, other than in the 
place or places of employment, such records shall be made available 1oI1thin 72 hours foLLowing notice from the 
Secretary or an authorized representative. 

ec) Each examiner shall keep the records required by this part safe and accessible at the place or 
places of business or at one or more established central recordkeeping offices where examination re!;ords are 
customari ly maintained. If the records are maintained at a central recordkeeping office, other than in the 
place or places of business, such records shall be made available within 72 hours following notice from the 
Secretary or an authorized representative. 

Cd) All records shall be available for inspection and copying by the Secretary or an authorized 
representative. Information for which discLosure is restricted under section 9 of the Act and section 801.35 
of this part shatl be made available to the Secretary or the Secretary's representative where the examinee has 
designated the Secretary, in writing, to receive such information, or by order of a court of competent 
jurisdiction. 

(Approved by the Office of Management and Budget under control number 1215-0170). 

Section 801.35 Disclosure of test information. 
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Section 9 of the Act prohibits the unauthorized discLosure of any information obtained during a 
poLygraph test by any person, other than the examinee, directLy or indirectly, except as follows: 

(a) A poLygraph examiner or an erIlILoyer (other than an eIlployer eXellpt under section 7(a), (b), or (cl 
of the Act (described in sections 801.10 and 801.11 of this part») may disclose information acquired from a 
poLygraph test only to: 

(1) The examinee or an individuaL specificaLLy designated in writing by the examinee to 
receive such information; 

(2) The employer that requested the polygraph test pursuant to the prOV1Sl0nS of this Act 
(including management personneL of the empLoyer where the disclosure is reLevant to the carrying out of their 
job respons;biL ities); 

(3) Any court, goverrmentaL agency. arbitrator, or mediator pursuant to an order from a court 
of competent jurisdiction requiring the production of such information; 

(4) The Secretary of Labor, or the Secretary's representative, when specificaLLy designated 
in writing by the examinee to receive such information. 

(b) An employer may disclose information from the poLygraph test at any time to an appropriate 
goverrmentaL agency without the need of a court order where, and onLy insofar as, the information disclosed is 
an admission of criminaL conduct. 

(cl A poLygraph examiner may disclose test charts, without identifying information (but not other 
examination materiaLs and records), to another examiner(s) for examination and anaLysis, provided that such 
disclosure is for the sole purpose of consultation and review of the initial examiner's opinion concerning the 
indications of truthfulness or deception. Such action would not constitute disclosure under this Part provided 
that the other examiner has no direct or indirect interest in the matter. 

SWlpart E--Enforcement 

Section 801.40 General. 

(a) Whenever the Secretary believes that the provIsIons of the Act or these regulations have bee~ 
vi ol at ed, such acti on shall be taken and such proceedi ngs i nst i tuted as deemed appropr i ate, i ncludi ng the 
following: 

(1) Petitioning any appropriate Oistrict Court of the United States for teJrpOrary or permanent 
injunctive relief to restrain violation of the provisions of the Act or this part by any person, and to require 
campL iance with the Act and this part, including such legal or equitable reL ief incident thereto as may be 
appropriate, including, but not limited to, employment, reinstatement, promotion, and the payment of lost wages 
and benefits; 

(2) Assessing a civil penaLty against any employer who vioLates any provision of the Act or 
this part in an amount of not more than $10,000 for each vioLation, in accordance with regulations set forth 
in this part; or 

(3) Referring any unpaid civiL money penalty which has become a final and unappealable order 
of the Secretary or a final judgment of a court in favor of the Secretary to the Attorney General for recovery. 

(b)(l) Any employer who violates this Act shall be liable to the employee or prospective empLoyee 
affected by such violation for such legal or equitable rel ief as may be appropriate, including, but not limited 
to, employment, reinstatement, promotion, and the payment of lost wages and benefits. 

(2) An action under this subsection may be maintained against the errployer in any Federal or 
State court of competent jur i sdi ct i on by an errpL oyee or prospect i ve errpLoyee for or on beha I f of such erupl oyee, 
prospective employee and others simi Larly situated. Such action must be cOllJTlenced within a period not to exceed 
3 years after the date of the aLLeged violation. The court, in its discretion, may allow reasonable costs 
(including attorney's fees) to the prevaiLing party. 

ec) The taking of anyone of the actions referred to in paragraph (a) of this section shall not be a 
bar to the concurrent taking of any other appropriate action. 

Section 801.41 Representation of the Secretary. 
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(a) Except as provided in section 518(a) of title 28, U.S. Code, relating to litigation before the 
S~reme Court, the Sot icitor of Labor may appear for and represent the secretary in any civi l litigation brought 
under section 6 of the Act, as described in section 801.40 of this part. 

(b) The Solicitor of Labor, through authorized representatives, shall repreSent the Administrator in 
all administrative hearings under the provisions of section 6 of the Act and this part. 

Section 801.42 Civil money penalties··assessment. 

(a) A civil money penalty in an amount not to exceed $10,000 for any vioLation may be assessed against 
any employer for: 

(1) Requiring, requesting, suggesting or causing an errployee or prospective empLoyee to take 
a lie detector test or using, accepting, referring to or inquiring about the results of any lie detector test 
of any employee or prospective employee, other than as provided in the Act or this part: 

(2) Talo:ing an adverse action or discriminating in any manner against any employee or 
prospective employee on the basis of the employee's or prospective employee's refusal to take a lie detector 
test, other than as provided in the Act or this part; 

(3) Discriminating or retal iating against an employee or prospective empLoyee for the exercise 
of any rights under the Act; 

(4) Disclosing information obtained during a polygraph test, except as authorized by the Act 
or this part; 

(5) Failing to maintain the records required by the Act or this part; 

(6) lIesisting, opposing, impeding, intimidating, or interfering with an official of the 
Department of Labor during the performance of an investigation, inspection, or other law enforcement function 
under the Act or this part; or 

(7) Violating any other provision of the Act or this part. 

(b) In determining the amount of penalty to be assessed for any violation of the Act or this part, the 
Administrator witl consider the previous record of the employer in terms of con-pliance with the Act and 
regulations, the gravity of the violations, and other pertinent factors. The matters which may be considered 
include, but are not limited to, the following: 

(1) Previous history of investigation(s) or violation(s) of the Act Or this part; 

(2) The nlJl"ber of ewployees or prospective empLoyees affected by the violation or violations; 

(3) The seriousness of the violation or violations; 

(4) Efforts made in good faith to comply with the provisions of the Act and this part; 

(5) If the violations resulted from the actions or inactions of an examiner, the steps taken 
by the enployer to ensure the examiner cooplied with the Act and the regulations in this part, and the extent 
to which the employer could reasonably have foreseen the examiner's actions or inactions; 

(6) The explanation of the employer, incLuding whether the violations were the result of a 
bona fide dispute of doubtful legal certainty; 

(7) The extent to which the employee(s) or prospective employee(s) suffered loss or damage; 

(8) Conrnitment to future coopliance, taking into account the public interest and whether the 
employer has previously violated the provisions of the Act or this part. 

Section 801.43 Civil money penalties--payment and collection. 

Where the assessment is directed in a final order of the Department, the amount of the penalty is 
inmecliateLy clJe and payable to the United States Department of labor. The person assessed such penalty shall 
remit prooptly the amount thereof as finally determined, to the Administrator by certified checlo: or by money 
order, made payable to the order of "'Wage and Hour Division, labor". The remittance shaLL be deLivered or 
mailed to the 'Wage and Hour Division lIegional Office for the area in which the violations occurred. 
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SUbpart f--Administrative Proceedings 

General 

Section 801.50 Applicability of procedures and rules. 

The procedures and rules contained in this subpart prescribe the administrative process for assessment 
of civil money penalties for violations of the Act or of these regulations. 

Procedures Relating to Hearing 

Section 801.51 Written notice of determination required. 

Whenever the Administrator determines to assess a civi l money penalty for a violation of the Act or this 
part, the person against whom such penalty is assessed shall be notified in writing of such determination. Such 
notice shall be served in person or by certified mail. 

Section S01.52 Contents of notice. 

The notice required by section 801.51 of this part shall: 

(a) Set forth the determination of the Administrator and the reason or reasons therefor; 

(b) Set forth a description of each violation and the amount assessed for each violation; 

(c) Set forth the right to request a hearing on such determination; 

(d) Inform any affected person or persons that in the absence of a timely request for a hearing, the 
determination of the Administrator shall become final and unappealable; and 

(e) Set forth the time and method for requesting a hearing, and the procedures relating thereto, as 
set forth in section 801.53 of this part. 

Section 801.53 Request for hearing. 

Cal Any person desiring to request an administrative hearing on a civil money penalty assessment 
pursuant to this part shall make such request in writing to the Administrator of the Wage and Hour Division, 
Employment Standards Administration, u.S. Department of Labor, no tater than thirty (30) days after the service 
of the notice referred to in section 801.51 of this part. 

(b) The request for hearing must be received by the Administrator at the address set in the notice 
issued pursuant to section 801.52 of this part, within the time set forth in paragraph (a) of t~is section. 
For the affected person's protection, if the request is by mail, it should be by certified mail, return receipt 
requested. 

(c) No particular form is prescribed for any request for hearing permitted by this subpart. However, 
any such request shall: 

(I) Be typewritten or legibly written; 

(2) Specify the issue or issues stated in the notice of determination giving rise to such 
request; 

(3) State the specific reason or reasons why the person requesting the hearing believes such 
determination is in errOr; 

(4) Be signed by the person making the request or by an authorized representative of such 
person; and 

(5) Include the address at which such person or authorized representative desires to receive 
fUrther communications relating thereto. 

Rules of Pr8ctice 

Section 801.58 General. 
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Except as provided in this subpart, and to the extent they do not conH ict with the provisions of this 
subpart, the "Rules of Practice and Procedure for ActTlinistrative Hearings Before the Office of ActTlinistrative 
Law Judges" established by the Secretary at 29 CFR part 18 shall apply to actTlinistrative proceedings under this 
subpart. 

Section 801.59 Service and computation of time. 

(a) Service of doclmlnts under this subpart shall be made by personal service to the indiviOOal, 
officer of a corporation, or attorney of record or by mailing the determination to the last ~nown address of 
the individual, officer, or attorney. If done by certified mail, service is coopLete upon mailing. If done 
by reguLar mail, service is cooplete upon receipt by addressee. 

(b) Two (2) copies of aLL pleadings and other doclmlnts required for any actTlinistrative proceeding 
provided by this part shall be served on the attorneys for the Department of Labor. One copy shalL be served 
on the Associate Solicitor, Division of Fair Labor Standards, Office of the Solicitor, U.S. Department of Labor, 
200 Constitution Avenue, N.W., Washington, DC 20210, and one copy on the Attorney representing the Department 
in the proceeding. 

(c) Time will be computed beginning with the day following the action and includes the last day of the 
period unless it is a Saturday, Sunday, or federaL ly·observed hoi iday, in which case the time period includes 
the next business day. 

(d) When a request for hearing is served by mail, five (5) days shall be added to the prescribed period 
during which the party has the right to request a hearing on the determination. 

Section 801.60 Commencement of proceeding. 

Each administrative proceeding permitted under the Act and these regulations shall be commenced upon 
receipt of a timely request for hearing filed in accordance with section 801.53 of this part. 

Section 801.61 Designation of record. 

(a) Each administrative proceeding instituted under the Act and this part shall be identified of record 
by a m.llVer preceded by the year and the letters "EPPA". 

(b) The number, letter, and designation assigned to each such proceeding shall be clearly displayed 
on each pleading, motion, brief, or other formal document filed and doc~eted of record. 

Section 801.62 Caption of proceeding. 

(a) Each actTlinistrative proceeding instituted under the Act and this part shall be captioned in the 
name of the person requesting such hearing, and shall be styled as follows: 

In Matter of ______ _ 
Respondent. 

(b) For the purposes of actTlinistrative proceedings under the Act and this part the "Secretary of Labor" 
shall be identified as plaintiff and the person requesting such hearing shall be named as respondent. 

Referral for Hearing 

Section 801.63 Referral to ActTlinistrative Law Judge. 

(a) Upon receipt of a timely request for a hearing filed pursuant to and in accordance with section 
801 .53 of tlli s part, the ActTli ni strator, by the Assoc i ate Sol i c i tor for the 0 ivi s i on of Fai r Labor Standards or 
by the Regional Solicitor for the Region in which the action arose, shall by Order of Reference, prooptly refer 
a copy of the notiCe of actTlinistrative determination c~lained of, and the original or a duplicate copy of the 
request for hearing signed by the person requesting such hearing or the authorized representative of such 
person, to the Chief ActTlinistrative Law Judge, for a determination in an actTlinistrative proceeding as provided 
herein. The notice of actTlinistrative determination and request for hearing shall be filed of record in the 
Office of the Chief Administrative Law Judge and shall, respectively, be given the effect of a complaint and 
answer thereto for purposes of the administrative proceeding, subject to any amendment that may be permitted 
under th i s part. 

(b) A copy of the Order of Reference, together with a copy of this part, shall be served by counsel 
for the Secretary upon the person requesting the hearing, in the manner provided in 29 CFR 18.3. 
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Section 801.64 Notice of docketing. 

The Chief Administrative Law Judge shall promptly notify the parties of the docketing of each matter. 

Procedures Before Administrative law Judge 

Section 801.65 Appearances; representation of the Department of labor. 

The Associate Solicitor, Division of Fair labor Standards, or Regional Solicitor shall represent the 
Department in any proceeding under this part. 

section 801.66 Consent findings and order. 

(a) General. At any time after the commencement of a proceeding under this part, but prior to the 
reception of evidence in any such proceeding, a party may move to defer the receipt of any evidence for a 
reasonable time to permit negotiation of an agreement containing consent findings and an order disposing of the 
whole or any part of the proceeding. The allowance of such deferment and the duration thereof shat! be at the 
discretion of the Administrative law Judge, after consideration of the nature of the proceeding, the 
requirements of the public interest, the representatfons of the parties, and the probability of an agreement 
being reached Which wilt result in a just disposition of the issues involved. 

(b) Content. Any agreement containing consent findings and an order disposing of a proceeding or any 
part thereof shall also provide: 

(1) That the order shall have the same force and effect as an order made after full hearing; 

(2) That the entire record on which any order may be based shall consist solely of the notice 
of admini s tra t ive determi nat i on (or amended not ice, if one is f i led), and the agreement; 

(3) A waiver of any further procedural steps before the Administrative Law Judge; and 

(4) A waiver of any right to challenge or contest the val idity of the findings and order 
entered into, in accordance with the agreement. 

(c) Submission. On or before the expiration of the time granted for negotiations, the parties or their 
authorized representatives or their counsel may: 

(1) Submit the proposed agreement for consideration by the Administrative law Judge; or 

(2) Inform the Administrative Law Judge that agreement cannot be reached. 

(d) Disposition. In the event an agreement containing consent findings and an order is submitted 
within the time allowed therefor, the Administrative Law Judge, within thirty (30) days thereafter, shall, if 
satisfied with its form and substance, accept such agreement by issuing a decision based upon the agreed 
findings. 

Section 801.67 Decision and Order of Administrative Law Judge. 

(a) The Administrative Law Judge shall prepare, as promptly as practicable after the expiration of the 
time set for filing proposed findings and related papers, a decision on the issues referred by the Secretary. 

(b) The decision of the Administrative Law Judge shall be limited to a determination whether the 
respondent has violated the Act or these regulations and the appropriateness of the remedy or remedies ilflXlsed 
by the Secretary. The Administrative law Judge shall not render determinations on the legality of a regulatory 
provision or the constitutionality of a statutory provision. 

(c) The decision of the Administrative Law Judge, for purposes of the Equal Access to Justice Act (5 
U.S.C. 504), shall be limited to the determinations of attorney fees and/or other litigation expenses in 
adversary proceedings requested pursuant to section 801.53 of this part which involve the ilflXlsition of a civil 
money penalty assessed for a violation of the Act or this part. 

(d) The decision of the Administrative law Judge shall include a statement of findings and conclusions, 
with reasons and basis therefor, upon each material issue presented on the record. The decision shall also 
include an appropriate order which may be to affirm, deny, reverse, or modify, in wtlole or in part, the 
determination of the Secretary. The reason or reasons for such order shall be stated in the decision. 
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(e) The Administrative Law Judge shall serve copies of the decision on each of the parties. 

(f) 
issuance of a 

If any party desires review of the decision of the Aaninistrative law Judge, a petition 
Notice of Intent shall be filed in accordance with section 801.89 of this subpart. 

foe 

(g) The decision of the Administrative Law Judge shall constitute the final order of the Secretary 
unless the Secretary, pursuant to section 801.70 of this subpart issues a Notice of Intent to Modify or Vacate 
the Decision and Orders. 

Modification or Vacation of Decision and Order of Administrative Law Judge 

Section 801.68 Authority of the Secretary. 

(a) The Secretary may modify or vacate the Decision and Order of the Administrative law Judge whenever 
the Secretary concludes that the Decision and Order: 

(1) Is inconsistent with a policy or precedent established by the Department of Labor; 

(2) Encompasses determinations not within the scope of the authority of the Administrative 
law Judge; 

(3) Awards attorney fees and/or other litigation expenses pursuant to the Equal Access to 
Justice Act which are unjustified or excessive; or 

(4) Otherwise warrants modifying or vacating. 

(b) The Secretary may modify or vacate a finding of fact only where the Secretary determines that the 
findings is clearly erroneous. 

Section 801.69 Procedures for initiating review. 

(a) Within twenty (20) days after the date of the decision of the Administrative Law Judge, the 
respondent, the Aaninistrator, or any other party desiring review thereof, may file with the Secretary an 
original and two copies of a petition for issuance of a Notice of Intent as described under section 801.70. 
The petition shall be in writing and shall contain a concise and plain statement specifying the grounds on which 
review is sought. A copy of the Decision and order of the Administrative Law judge shall be attached to the 
petition. 

(b) Copies of the petition shall be served upon all parties to the proceeding and on the Chief 
Administrative law Judge. 

Section 801.70 Implementation by the Secretary. 

(a) Review of the Decision and Order by the Secretary shall not be a matter of right but of the sound 
discretion of the Secretary. At any time within 30 days after the issuance of the Decision and Order of the 
Administrative Law Judge the Secretary may, upon the Secretary's own motion or upon the acceptance of a party's 
petition, issue a Notice of Intent to modify or vacate the Decision and Order in question. 

(b) The Notice of Intent to Modify or Vacate a Decision and Order shall specify the issue or issues 
to be considered, the form in which submission shall be made (i .e., briefs, oral argunent, etc.), and the time 
within which such presentation shall be SUbmitted. The Secretary shall closely limit the time within which the 
briefs must be filed or oral presentations made, so as to avoid unreasonable delay. 

(c) The Notice of Intent shaLL be issued within thirty (3D) days after the date of the Decision and 
Order in question. 

(d) Service of the Notice of Intent shaLL be made upon each party to the proceeding, and upon the Chief 
Administrative law Judge, in person or by certified mai I. 

Section 801.71 Filing and service. 

(a) Filing. ALL docYllents submitted to the Secretary shall be filed with the Secretary of Labor, U.S. 
Department of Labor, Washington, DC 20210. 

(b) Number of copies. An original and two copies of all documents shall be filed. 
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(c) C~tation of time for delivery by mail. DOClnents are not deemed filed with the Secretary until 
actually received by the Secretary. All docu:nents, incLuding docu:nents filed by mail, IIlJst be received by the 
Secretary either on or before the due date. No additionaL time shall be added where service of a document 
requiring action within a prescribed time thereafter was made by maiL. 

(d) Manner and proof of service. A copy of all docl.MIE!nts filed with the Secretary shaLL be served upon 
all other parties involved in the proceeding. Service under this section shaLL be by personaL delivery or by 
mail. Service by maiL is deemed effected at the time of maiLing to the last known address. 

Section 801.72 Responsibility of the Office of Administrative Law Judges. 

Upon receipt of the Secretary's Notice of Intent to Modify or Vacate the Decision and Order of an 
Administrative Law Judge, the Chief Administrative Law Judge shall, within fifteen (15) days, forward a copy 
of the complete hearing record to the Secretary. 

Section 801.73 Final decision of the Secretary. 

The Secretary's finaL Decision and Order shalt be served upon aLL parties and the Chief Administrative 
Law Judge. 

Record 

Section 801.74 Retention of official record. 

The officiaL record of every completed administrative hearing provided by this part shall be maintained 
and filed under the custody and control of the Chief Administrative Law Judge. 

Section 801.75 Certification of official record. 

Upon receipt of timely notice of appeal to a United States District Court of a Decision and Order issued 
under this part, the Chief Administrative Law Judge shall promptly certify and file with the appropriate United 
States District Court, a full, true, and correct copy of the entire record, including the transcript of 
proceedings. 

AR;Ien:Iix A to Part 80t··Notice to Examinee 

Section 8(b) of the Employee PoLygraph Protection Act, and Department of Labor reguLations (29 CFR 
801.22, 801.23, 801.24, and 801.25) require that you be given the following information before tal<:lng a 
polygraph examination: 

1. (a) The polygraph examination area (does)(does not) contain a two-way mirror, a camera, or other 
device through which you may be observed. 

(b) Another device, such as those used in conversation or recording, (wiLl)(wilL not) be used 
during the examination. 

(c) Both you and the employer have the right, with the other's knowledge, to record electronically 
the entire examination. 

2. (a) You have the right to terminate the test at any time. 

(b) You have the right, and wiLL be given the opportunity, to review all questions to be asked 
during the test. 

(c) You may not be asked questions in a manner which degrades, or needlessly intrudes. 

Cd) You may not be asked any questions concerning: Religious beliefs or opinions: beliefs 
regarding raciaL matters: political beliefs or affiliations; matters relating to sexual preference or behavior: 
beliefs, affiliations, opinions, or lawful activities regarding union or labor organizations. 

(e) The test may not be conducted if there is suffiCient written evidence by a physician that you 
are suffering from a medical or psychological comition or Undergoing treatment that might cause abnormal 
responSes during the examination. 
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(f) You have the right to consult with legal counselor other representative before each phase of 
the test, although the legal counselor other representative may be excluded from the room where the test is 
administered during the actual testing phase. 

3. (a) The test is not and cannot be required as a condition of erTfIloyment. 

(b) The er!ployer may not discharge, dismiss, discipl ine, deny ~loyment or promotion, or otherwise 
discriminate against you based on the analysis of a polygraph test, or based on your refusal to take such a test 
without additional evidence which would support such action. 

(c)(l) in connection with an ongoing investigation, the additional evidence required for an 
erTfIloyer to take adverse action against you, including termination, may be (A) evidence that you had access to 
the property that is the sl.biect of the investigation, together with (8) the evidence supporting the ~loyer's 
reasonable suspicion that you were involved in the incident or activity under investigation. 

(2) Any statement made by you before or during the test may serve as additional supporting 
evidence for an adverse ~loyment action, as described in 3(b) above, and any admission of criminal conduct 
by you may be transmitted to an appropriate government law enforcement agency. 

4. (a) Information acquired from a polygraph test may be disclosed by the examiner or by the errployer 
only: 

(1) To you or any other person specifically designated in writing by you to receive such 
information; 

(2) To the erTfIloyer that requested the test; 

(3) To a court, governmental agency, arbitrator, or mediator that obtains a court order; 

(4) To a U.S. Department of Labor official when specifically designated in writing by you to 
receive such information. 

(b) information acquired from a polygraph test may be disclosed by the employer to an appropriate 
governmental agency without a court order where, and only insofar as, the information disclosed is an admission 
of criminal conduct. 

5. If any of your rights or protections under the law are violated, you have the right to file a 
complaint with the ~age and Hour Division of the U.S. Department of labor, or to take action in court against 
the employer. Employers who violate this law are liable to the affected examinee, who may recover such legal 
or equitable rel ief as may be appropriate, including, but not limited to, errployment, reinstatement, and 
promotion, payment of lost wages and benefits, and reasonable costs, including attorney's fees. The Secretary 
of Labor may also bring action to restrain violations of the Act, or may assess civil money penalties against 
the errployer. 

6. Your rights under the Act may not be waived, either voluntarily or involuntarily, by contract or 
otherwise, except as part of a written settlement to a pending action or complaint under the Act, and agreed 
to and signed by the parties. 

I acknowledge that I have received a copy of the above notice, and that it has been read to me. 

(Date) 

(Signature) 

[FR Doc. 91-4790 filed 3-1-91; 8:45 am] 

Ed; tor i al Note: Th i s repr i nt incorporates a correct i on dOCl.ITIent publ i shed in the federa I Regi ster on Apr it 10, 
1991. 

* * * * * * 
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RE7>ll\IlliS OF 1HE mESIDENr OF 1HE UNITED STATES 
lXlRING ANNCiJNCEMENT OF 1HE CRIME PACK7lGE 

'Ihe White HcR.1se, March 11, 1991 

'!HE mESIDENr: 'Ihank you all very much for that warm welc:are. Mr. 
vice President and Mr. Attorney General; arrl then the state Attmneys Gener­
al with whan I just met - so many here tcday; clistirguished members of the 
United states Con;Jress; other law enforcement officials an::l cx:rmnunity lead­
ers. Really, it is an honor on this occasion to welc:orre you all back to the 
White House. 

last week before COrgress I saluted a group of harretrnn1 heroes -- the 
finest CCirlbat force that this nation has ever assemble::i -- the brave men and 
women of the United states military. (Applause.) We honored them with our 
cheers, with our prayers an:l, c:orre this summer, I'm looJd.n;J forward to it, 
because then I think the whole country will honor them again with the big­
gest 4 til of July since the Liberty Bell first rarq. 

B..rt as I said last week, the real way to honor them is to welcome them 
back to an America that is worthy of their sacrifice, by joinirg together 
with Con;Jress to nxwe forward on the domestic front. 

last 100IIth we launched an irmovati ve package designed. to assure real 
opportunity for all Americans. Arrl our veterans deserve to carre home to an 
America of improved schools, better jobs, stromer laws against discrimina­
tion, increased hClllleClWrlerShip arxi families that are healthy ani tcgetller. 

Ani JOOSt of all, our veterans deserve to corne home to an America where 
it is safe to walk the streets. Well, we can't do that before they c:orre 
hame, but we can have that on our rn.irrls as something we are detennined to 
do. 

Econanic opportunity is irrpossihle for citizens who cannot be safe ani 
feel safe in their hames, in their schools, in their jobs ani, yes, their 
churdles. Arrl that's what I mean when I say a most basis civil right is 
quite sinply the right to be free from fear. 

Sane of you may remember that shortly after I took office we met with 
the 50 N;s at the White House. It was two years ago al.m::>st to the day. An:l 
I told you hOlN, a few days earlier, I had gone to New York to meet the 
family ani frien:is of Everett Hatcher, a brave DEA agent who was gunned dcMn 
in the street. An:l they told me that it used to be unthinkable to shoot a 
cop. B.lt nt:M the culture has changed. And when the bad guys hear the word 
lIlX'lice," they just t1.llTl around ani start shooting. I'll never forget that 
conversation. 

'!he remarks by the President, the Honorable George Bush, were sent to 
the joorna..l by Paul llltheringer, Asscx::iate Director of Public Affairs, '!he 
White House, with the request that they be published. 
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'IWo nart:hs later, on that rainy day on capitol Hill, we launched an 
effort to pass our crime legislation - legislation designed to help protect 
oor c::op;; by givirq them the tools they need to get their job done. We 
prqx:>SE!d stiff new penalties for criminals usirrq semiautanatic weapons. An 
inproved exclusionary rule designed to protect the truth and punish the 
guilty. An habeas corpus reform that would stop frivolous a~s arrl 
ensure that pmistnnent was not only just, but also swift ani certain. AIxl 
m::st of all, it would have finally given us a federal law to uphold a siITple 
ru.le of justice: 'Ihose who kill must be prepared to pay with their ChIll 

life. 

Arrl today, two years later I the Co~ bas still failed to act on 
these critical core provisions. Arrl tcrlay, two years later, another 294 
polic::em::m arrl women are dead - 294 -- alJrost three times the mnnber of 
precious American lives lost during this entire Gulf war. 'The killings nrust 
stop. An:l it must stop nCM. 

T<xlay, it's time to stand up am be counted. 
what's right. We stood by oor troops. An:l today 
America's prosecutors an::i police. 

It's time to stand up for 
it's time to starrl up for 

Iast week, many of you joined. tCXjether with the Attorney General arrl me 
in an unprecedented crime summit -- America's first. For three days, you 
freely traded ideas, insights, sugeJestions arrl support. Arrl when I visited 
that groJP 'I\lesday, the rocx::x:l was contagious. It was p::M€Tful arrl confident, 
an::i nost of all driven by a sense of urgency. And so when it was over, we 
wasted no time, I told Dick Thornburgh that we wanted the crime bill ready 
in final form before another was out. ani tcday, five days later, we have 
it here. Of course, we had a dead start. '!he truth is, the vast majority 
of these core proposals are identical to those that we sent up two years 
ago. 

'Ihese :furxlarrental, badly needed reforms have been argued over the 
years. B.lt the Arrerican people are not clamorin;J for m:>re debate. Tcrlay 
they're demarrlin;J action - action to stop violent crime. Action that 
translates to a straight up or dc:Mn vote on these core common sense propos­
als. 

As I said Wednesday night, if our forces could win the ground war in 
100 hours, surely the Congress can pass this legislation in 100 days. 

o.rr core prop:sals have also been strengthened by some :p:>tent new 
additions. These include new laws to protect men arrl women am children 
against violence and abuse. And:rrost important of all, they include tough 
new laws that will protect our people and our :p:>lice by helping prosecutors 
put away America's rrost violent offerrlers. 

one of the most important of these provisions reccqnizes that reducia;J 
firearms violence must mean exclusionary rule reform. I'm not a lawyer, but 
I put great stock in comrron sense. And it never did make sense that, be­
cause a :p:>liceman has made a mistake, a dargerous criminal can get off 
scot-free. 
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'!he SUp:retre Court has invited legislative experimentation with direct 
action to prevent illegal searches an::i seizures. Arrl so today I am announc­
ing that we are accepting that invitation. 

o..rr plan would authorize the Attorney General to develop alternative 
administrative sanctions for any federal agent who inlproperly seizes a gun 
in violation of the Fourth Amen::hnent. Once these protections were in place, 
f:ireanrs in serious drugs, violent an::i certain other cases would always be 
admissible in certain fErleral cases involving anred felons. It is simply 
intolerable that these anred criminals should go free when good solid evi­
dence is available. 

o..rr message is simple: '!he time to act is neM'. the time to schedule 
Congressional hearings is neM'. The Attorney General is read to testify neM'. 
Arrl IOOSt of the other experts needed are probably right here in the Fast 
Room rt:M. 

So lookirq out here today, I see a group of principled, all-A:rrerican 
heroes whose dedication at horne matches that of our people overseas. Heroes 
like Attorney General Mike Moore of Mississippi who stocx:i with us in the 
Rose Garden last fall an::i descri.be:i the terrible ordeal, due to current 
habeas ru.les, in which victiIns an::i their families can never draw the cur­
tains on tragic rmrrders an::l rapes. Heroes like lDuisiana's District Attor­
ney Richard Ieyoub who called the efforts to gut last year's crime bill a 
major fraud on the A:rrerican people. The one that, for all practical purp::lS­
es, would have shut cic:Mn the death penalty in the 37 states where it n.cJN 

exists. Heroes like can Lundgren, california's new AG whose miracle errl run 
in Corgress in '84 produced some of the IOOSt far-reaching criminal law 
reforms in our nation's history. 

Mike an::i Richard, we are on a 100-day clock. And we hope you an::i your 
rolleagues are ready to roll up your sleeves again today. Arrl ran, we're 
hoping you can lend your magic to the cause once rrore. Because this week 
marks the anniversary - of the FBI's 10 Most Wanted List. And I'm here to 
tell you that this new crime bill is on America's Most Wanted list of press­
ing national business. 

And as I said last fall, America's prosecutors will not accept a phony 
crime bill that is tougher on law enforcement than it is on criminals. No 
IOOre loopholes; no rrore rolls of the dice. I urge the Corgress to heed the 
voices of our people, our police, our prosecutors, arrl help us take back the 
streets. To:Jether, let's act on this crilne bill now. 

'Ihank you all very, very much for earning. Good luck. May Gcd bless 
our courrtzy. Arrl n.<:M I'll put a signature to both of these dcx:uments. 
~ you very 11U1Ch. (Applause.) 

****** 
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CXMBA'ITING VIOlENT CRIME 

'lhe White House, March. II, 1991 

'Ihe President today transmitted to Con:Jress comprehensive legislation 
to canbat violent crime. '!he provisions, when enacta::l, will enhance the 
ability of Federal, state, an:) local law enforcement officials to ensure the 
safety of American cc:&11l'IP.ll1ities, neighOOrhoods am citizens. 

'!he O:JlTi>rehensive Violent Crime Control Act of 1991 builds on many of 
the provisions fram the President's violent crime control proposals of 1989 
tbat, although passed by one or both Houses, were not enacted. It also 
oontains l1E!W' arrl complemental.y provisions deali.rg with terrorism, 0bstruc­
tion of justice, violence against WOlTeJl, victiIns' rights, arrl gan:;JS and 
juvenile offerrlers. 

F\1rrlamental Principles 

Four principles guided the development of the Comprehensive Violent 
Crima Control Act of 1991: 

A primary purp:>Se of government is to protect citizens an::i their prop­
erty. Americans deserve to live in a society in which they are safe and 
feel secure. 

1hose who commit violent criminal offenses should, arrl must, be held 
aooountable for their actions. 

Orr criminal justice system should seek the swift and certain apprehen­
sion, prosecution, an:i incarceration of those who break the law. 

SUa:::ess in acx:ornplishing our criminal justice system goals requires a 
sustained, cooperative effort by a coalition of Federal, state, arxi local 
law enforcement officials. 

'Ihe le;Jislation transmitted to Congress today is consistent with arxi 
fosters these principles. 

1. 1be Death Penalty am Equal Justice 

For the mJSt heinous Federal crimes, the Nation needs a workable arxi 
enforceable death penalty. Although various Federal laws provide the death 
penalty for criIres of hanicide, treason, arrl espionage, JOOSt of these laws 
are unenforceable. 'Ihey are ineffective because they fail to meet the 
constitutionally required starrlards arrl prcx::edures enunciated by the SUpreme 
Court. 

'The statement on violent crime was sent to the journal by Paul 
lllthri.n:Jer, Associate Director of Public affairs, The White House, with the 
request that it be published. 
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'Ibis legislation addresses those deficiencies for existin;y capital 
offenses arrl authorizes inposin;y the death penalty for several additional 
aggravated Federal crimes. 'Ihe legislation also provides effective safe­
guards against racial discrimination an:l racial bias in the administration of 
capital p.mislnrent am other penalties. 

A. Offenses for which the Death Penalty is Authorized After Considera­
tion of Iv:J¥avatin;y arrl Mitigatin;y Factors. 

Existirg Federal =imes for which the death penalty l1\3.y be inposed 
after enactment of proper procedures include: espiona.ge, treason, arrl, 
'Where death results, the destruction of aircraft arrl aircraft facilities, 
maill..ng" dargerous articles, wrecking trains, bank robbel:y, aircraft piracy, 
arrl violence against Members of Con;p:"ess arrl cabinet officers. 

In addition to these existl..ng" crimes, this legislation authorizes 
the death penalty for certain existing but currently non-capital Fe:1eral 
crimes: the murder of certain foreign officials, kidnapping where a death 
results, murder for hire, murder in aid of racketeering, murder during 
a hostage t.aki.n;J, terrorist murders of American nationals abroad, the at­
tempted assassination of the President, arrl murder in furtherance of geno­
cide. 

Drug crime offenders potentially eligible for the death penalty 
include: leaders of the largest drug trafficking enterprises 'Who are cur­
rently subject to a man::iatory term of life irnprisornnent; lIDrUg Ki.n:wins" who 
attenpt to obstruct iIwestigations or prosecutions by attempting to kill 
persons in the criminal justice system; arrl '!hose offenders 'Who, while 
acting with the requisite intent required for capital murder, ~ge in a 
Federal drug felony and a person dies in the course of the offense or from 
the use of chugs involved in the offense. 

'Ihe legislation also authorizes the death penalty for a number of other 
crimes includin;y murder by a Federal prison irnnate servia;J a life sentence, 
murders in violation of Federal civil rights statutes, arrl certain 
obstruction of justice anc1 new terrorism offenses where death results. 

B. 
Penalty 

Factors '!hat May l:;e Considered in Cetenninirg Whether the 
is Justified. 

Death 

In detennining whether the death penalty should be imposed, the legis­
lation requires considering aggravating factors serre of which are specifi­
cally tailored to the crime in question. other, in general, aggravatia;J 
factors include: knc:Mingly creating a grave risk of death to one or mJre 
persons in addition to the victim of the offense; committirg the offense in 
an especially heinous, cruel or depravated rnarmer involvin;J torture or seri­
ous physical abuse to the victim; or committia;J the offense after substan­
tial planning and premeditation. 

'lhe legislation also requires the consideration of several rnitigati.ng 
factors if the death penalty is sought. 

C. Procedures to be Irrplerrented in Iroposirg a Sentence of Death. 
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'lhe bill requires hold.i.rg a special hearing to determine whether a 
sentenc:e of death is justified. If the prosecution believes that a sentence 
of death is justified, the prosecutor must provide defen::iant's counsel with 
notice of the aggravat.i..n:;J factors the prosecution proposes to prove at the 
hear.i..n:;J. After the hearing, the jury makes a b~ reccxnrnerdation as to 
whether the sentence of death is justified. 

'!he bill also includes linproved procedures for Federal death penalty 
litigation m:rleled on the reccxnrnerdations of the Ad Hoc Ccxmnittee of the 
Judicial COnference on Federal Habeas COrpus in capital Cases. '!hese proce­
dures in::lude the atp:>intrnent of cx:Jl.ll1Sel meeting specified stan::lards of 
~. 

D. Equal Justice 

'!he Equal Justice provisions include: Requiring administration of the 
death penalty and other penalties without regard to the race of the defen­
dant or victim and prohibiting racial quotas and other statistical tests for 
l..rni:::osim the death penalty or other penalties; Guarding against racial 
prejudice or bias at trial by providing for the examination of potential 
jurors for racial bias, a c:l1an;}e venue to avoid racial bias, arrl prohibiting 
apt;:eals to racial bias in statements before the jury; arrl Requiring, in 
Federal cases, jury instnIctions arx:l certifications guarding against consid­
eration of race in capital sentencing decisions and makirg the capital 
sentencing option oonsistently available for racially motivate:.l murders in 
violation of the Federal civil rights laws. 

II. Habeas COrpus Reform 

Each year over 10, 000 habeas corpus petitions are filed in the Federal 
courts. Many of these petitions are repetitive, raises no new issue from 
previous habeas corpus petitions, and are only interrled for delay. 

'!he President proposed: Establishing a general one-year time limita­
tion on Federal habeas oorpus applications by state prisoners; Requiring 
deference in Federal habeas corpus proceed.ings to the results of full am 
fair state court adjudications; and Authorizing special habeas oorpus proce­
dures to resporrl to problems of delay and abuse while ensuring increased 
fainless to defen:]ants through broadened appointment of cotmSel. 

III. Exclusionary Rule Reform 

'!he President again proposed a general "gocxi faith" exception to the 
exclusionary rule. '!his exception would permit the admission of evidence if 
the officers carrying out a search or seizure acted with an objectively 
reasonable belief that their corrluct met Fourth Amendment requirements. '!he 
lBg'islation would also clarify that, absent statutory authority, Federal 
courts may only exclude evidence on the basis of constitutional violations. 

In addition, this legislation creates a limite:.l exception to the 
exclusionary rule that would bar the suppression of firearms seized by 
Federal officers where the firearms are to be used in a Federal prosecution 
for a crime of violence or serious drug offense, or a Federal prosecution of 
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an offen:ler who is disqualified from fireanns possession because of a prior 
felony conviction or on other growxls. '!his exception is contirqent on the 
establishment of alternative safeguards an:i sanctions to ensure COll'pliance 
with the Fourth Arrerrlrrent prc:hi.bition against unreasonable searches an:i 
seizures by Federal law enforcement officials. Stan::lards an:i procedures 
would also be require::i for settlirg claims for damages for FoUrth AInerxhtent 
violations un:ier the Federal Tort Claims Act. 

rv. Enhanced Penalties for Fireanns Violations 

Violent offen:lers must l::e held fully aCCXJUntable for their actions. '!he 
amen:::lrne!nts to Federal law the President prop::>Sed addressi..rg the criminal use 
of firearms include: Doublirg the narrlatory penalty from five to ten years 
for usirq a semi-automatic fireann while c:ammitting a violent crime or drug 
felony; Provict.i,m" a marrlatory five-year prison term for possession of fore­
antIS by felons who are disqualified from fireanns possession an:i who have a 
previous conviction for a violent felony or serious drug offense; AlICMing" 
pre-trial preventive detention of defendants in cases involvirg certain 
serious Federal fireanns and. explosive offenses; Authorizing" criminal pena.l­
ties arxl :rna.rrlatory minimum sentences for theft of a firearm; an:i IXRlbling" 
the current penalty for a knOlrVirg and materially false statement in connec­
tion with acquirirg a firearm from a license dealer. 

'!be legislation also generally prohibits the inp::lrtation, manufacture, 
transfer, or sale of gun magazines that allow firin;J over 15 rourrls without 
reloading. 

V. Gan;Js ani J1Nenile Offenders 

To address the increasirg problem of violent activities by j1Neniles 
arrl garq5, the President propose:i: Broadening the authorization for rep::lrt­
ing", reta:ini.n;J, an:i disclosing juvenile records for criminal justice purpos­
es; Increasin:J options for prosecuting" serious juvenile offenders ancl garg 
leaders as adults; Broadenirg the scope of the Armed career Criminal Act to 
include as pre::licate offenses acts of juvenile delinquency that, if camnit­
ted by an adult, would meet the Act/s definition of a "serious drug of­
fense"; Increasing" the penalty for Travel Act crimes invol vin;J violence; and 
Increasing the penalty for conspiracy to commit murder for hire. 

VI. Terrorism 

To combat terrorism more effectively, the President/s violent crime 
legislation includes: An enforceable Federal death penalty for the crimes 
m:::>St likely to be committed by terrorists in cases where death results, such 
as fatal bombin:Js, hijac:kirqs, hostage takirqs, ancl assassinations; Aviation 
terrorism provisions implementirg an international treaty prohibiting an:i 
punishi.rg acts of violence at i.nte!national airports such as the 1985 at­
tacks on the Rolle arxi Vienna airports; MaritiJre terrorism provisions imple­
menting an international treaty prohibiting and punishing hijackin:js, dan­
gerous acts of violence, am threats in relation to ships an::l maritime 
platforns which was prompted by the Achille lauro hija~; Effective 
prcx::ed:ures, i.ncludin::J provisions to deal with classified infornation, for 
l:"eJlDVin::J aliens involved in terrorist activities fran the United states; New 
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offenses an:i increased penalties targeted. on terrorism, incll.ld.i.n;J linplemen­
tation of the intexnational oonvention against torture, a l1€!W' offense pro­
hibitirq an:i pmishirq the use of weaJX>ns of mass destruction against Arreri­
can citizens or United. States property anywhere in the world, a l1€!W' offense 
prohibitin:! am pmishing killin:!s am attenpted kill:in:ls in fireanns at­
tacks on Federal facilities, a new offense for provid.irg na:terial st:q:pOrt to 
terrorists, addirq terrorist offenses to the RIO) statute, authorizing­
forfeiture of the instnnnentalities an:i proceerls of terrorist activities, 
increasirq penalties for offenses involving falsification of international 
travel an:i identification dOClIl1Elts, am clirectirq the united. states Sen­
terx::irq Commission to increase penalties for offenses that involve or pro­
note inten1ational terrorism; arxl Provisions to strergthen antiterrorism 
enfo.rcerrent activities, includirq authorizirq admission to the United. States 
of a limited. mnnber of aliens who assist in antiterrorism investigations, 
broadenirq access to telephone arrl credit records in counterintelligence 
investigations, strengthening the provisions for court-ordered. electronic 
surveillance and other interceptions of ccmnunicatians to facilitate their 
use in investigations of terrorist acti vi ties, arrl increasing the time 
available for investigation of terrorist acts ccmnitted. outside the united. 
states by ext:en:l.i.n;J the statutes of limitations. 

VII. Sexual Violence an::i Child Abuse 

To address sexual violence and child abuse the President's proposal: 
Broadens the admissibility of evidence of the defendant's conunission of 
similar crimes in sexual assault arrl child molestation cases; Provides 
enhanced. penal ties for the distribution of oontrolled substances to pregnant 
women; Broadens the definition of "sexual act" for Federal sexual abuse 
offenses ccmnitted against victlins below the age of 16; Enhances penalties 
for recidivist sex offenders; Requires HIV testirq in Federal cases involv­
irq a risk of HIV transmission; Provides enhanced penalties for Federal sex 
offerrlers who risk HIV infection of their victlins; and Provides that victims 
of violent crimes arrl sex crirres may address the court oonc:ernirg the defen­
dant I s sente.r"K:!e. 

VIII. Dnlg Testirq in the criminal Justice system 

To decrease drug use am increase the accountability of the Federal arrl 
state criminal justice systems the President proposed: ReqUiring drug 
testin:J of Federal offenders on p::>St-conviction release. Federal offerrlers 
would be required to refrain from drug use as a mandatory coIXlition of 
p:>St-conviction release; arrl Requiring a drug testing prcgram for state 
criminal justice systems as a corrlition for receipt of Federal drug grants. 

****** 
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WE DEFENSE PERSONNEL SEaJRITY RESEl\RQI AND IDlCATION CENI'ER 
PERSONNEL SEO.lRITY nIESIS, DISSERI'ATICN AND INSTI'IUI'IONAL 

RESEl\RQI J\I'IARDS FOR FISCAL YEARS 1991 AND 1992 

'Ihe Defense Personnel Security Research arrl Education Center armounces 
a J'le'W p1:og:ralll to help fun::) (through the Office of Naval Research) research 
addressing' issues pertinent to the National Irrlustrial Security Program 
(NISP) arrl personnel security. llie areas covered by this funding program 
include polygralil, financial arrl credit can:iidate screening arrl crine detec­
tion proce::lures I prescreening, backgrourrl investigation, adjudication, 
conti.nui.rg assessment, employee assistance program, security awareness, 
security education, ani NISP research. 

Eligibility 

Participation is sought fran graduate students and from scientists, 
faaJ.1ty, arx:l practitioners at u.s. financial, research, business, goverrnnen­
tal, arrl educational institutions. To be eligible for the thesis or disser­
tation award, applicants nrust be students enrolled in a graduate program at 
a lUliversity accredited by the Association of Colleges and Secondary Schools 
for their region an::i be sp:Jnsored by both their uni versi ty arrl. the chair of 
their thesis or dissertation cammittee. candidates for a thesis award must 
have also satisfactorily completed at least 2/3 of the non-thesis credit 
hours required for graduation in their program. To receive a dissertation 
award can:lidates must :be eligible to enter doctoral carrl.idacy within six 
lTK)nths fran the date of their application. Prior to the dissertation award 
bein] granted, recipients must have complete:l all degree requirenents except 
for the defense of the dissertation. 

To be eligible for the institutional research award the applicants must 
be employees at a u.s. financial, research, business, or educational insti­
tution; hold an advanced academic degree; and be sp:msored by their institu­
tion. 

S=rt 

'!he maximum award for masters degree thesis awards is $3,OOO/student. 
'!he maximum award for dissertation grants is $10,OOO/stucient. '!he maximum 
award for instibJtional awards is $20,OOO/project. Institutions are eligi­
ble to receive multiple awards. 

For additional infonnation send a letter requesting a copy of the 
program description pamphlet and a self-addressed label to: 

Roger Denk, Director 
Defense Personnel Security Research and. Education Center 
99 Pacific Street, Bldg 455-E 
MOnterey, CA 93940-2481 
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Defense Research F'llrrl.in;J Available for 1991 an:! 1992 

Polygradl (Detection of D:?ceptionl Research: 

Polygra{i1 personnel security research ~ specific incident, 
periodic, preaccess, or exit detection of deception testin;r. Studies ad­
dressing preaocess/preenployrrent polygrap-. issues or paradigrrs are especial­
ly erxJC:IllTIlged. '!he studies nay be cotrlucted in laboratory settings, field 
settings, = both. some exanples of the types of projects that would be of 
interest are noted belCM. 

1) '!he develqxnent an:! validation of new polygraph procedures, instru­
mentation, {ilysiolcqical irrlices, or methcds of response scori.rq. 

2) Cct1parative research that examines polygraph a=cy across dif­
ferent types of procedures, instnnrentation, physiological irrlices, methods 
of scorirg, or subject populations. 

3) 'lhe developnent arrl validation of computer assiste::l net:hcds for 
analyzing polygra{i1 responses. 

4) Examination of the relative effectiveness of different p::>lygraph 
~, as well as the interventions that render those c::ounte.nrea­
sures ineffective. 

5) Assessment of the relative utility of polygraph testi..rg in compari­
son to other persormel security preaccess and continuing assessment proce­
dures. 

6) Basic research on physiolcqical c.l1aa]es that occur during deception 
or corx::ealed information paradigms. 

7) A meta analysis of the polygraph researd1 literature in::licati..rg the 
areas that seem solid enough to warrant conclusions an::) whidl areas require 
additional research. 

8) A literature review irxiicating what the physiological basis is for 
the cardia channel, together with an experimental comparison of the cardia 
cuff, plethysrrograph, cardia activity rronitor, thigh cuff arrl systolic time 
interval. 

****** 
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nIE READING (x)RNER 

by 

Janet Kay J?unPrrey 

Are you keepi.rg utrto-date on articles published on the detection of 
deception am its corollary studies? M3ny items are not printed in jOlU1la.ls 
which are selected for iJrlexing p.u:poses; others are printed in local, 
regional, an::l small journals W'hich do not have a large readership. 'Ibis 
issue of "'!he Readi.rg Cornerl

' offers a selection of articles foun::l in the 
Social Sciences In:Iex (17) (4) (March 1991) published by the H.W. Wilson 
Cc:rrpany. It IllUSt be noted that this in:lex is "... provides cover-to-cover 
irrlexin:J of 352 key international English-l~ge pericxlicals." 

Admissibility of Evidence 

Blirrlfoldi.rg the jury. S.S. Diarrond arrl others. law and Contenporary 
Problems 52:247-67, August 1989. 

Social science firrlings an::] the jury's ability to disregard evidence UI"rler 
the Federal rules of evidence. L. Eichhorn. law an::l Contemwrary Problems 
52:341-53, August 1989. 

Crime an::l Criminals 

causes of crime: Uncoverin;r a lay nx:del. A. canpbeJ.l and S. Muncer, bib!. 
criminal Justice an::l Behavior 17: 410-19, December 1990. 

Crime stowers: BJsinesses that JroVe to a high-growth area could be headin:j 
for crime zone. J. Schwartz am T. Exter. il. American DetrQgraphics 
12:24-7+, November 1990. 

Effects of eyewitness evidence on plea-bargain 
defense attorneys. H.A. McAllister. bib!. 
Psychology 20:1461-73, October 1990, pt. 2. 

Employees 

decisions by 
Journal of 

Prosea.ltors an::l 
Applied Social 

In~iewer predictions of applicant qualifications arxi interview validity: 
aggregate arrl irrlividual analyses. A.J. Kinicki an:i others. bib!. Journal 
of Applied Psychology 75:477-86, October 1990. 

Issues surrourrli.rg the theories 
M.M. Exteit arrl W.N. Bockanic. 
8:21-34, winter 1989. 

of negligent hiri.rg arxi failure to fire. 
Business am. Professional Ethics Jourral 

Police agency officer selection practices. P. Ash arrl others. bib!. 
Journal of Police Science Administration 17:258-69, December 1990. 
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Psychological test validity for 
=n.likin am others. bib!. 
17:289-94, December 1990. 

Lie Prtectprs am. [)etection 

Abstract 

selecti.rg law enforcement officers. J. I. 
Journal of Police Science Administration 

Detection of guilty kn<::Mledge in real-life criminal investigations. E. 
Elaad. bib!. Joornal of l\oolied Psychology 75:521-9, october 1990. 

Lie detection across cultures. C.F. Bond, Jr. an::1 others. bibl. Journal 
of Nonverbal Behavior 14:189-204, Fall 1990. 

* * * * * * 

Field Validity 1962 

Orlansky, Jesse (1962, Jul 31). 
capability. Report UIG 62-641, Institute 

An assessment of lie detection 
for Defense Analyses. [abstract) 

'!he united States Anny Military Police prepared a repclrt for the 
assessment in which they rep::>rted on the follrnl-up of 3, 153 cases in which 
the examiner reported "no deception i.rrlicated. II 

Results 

'!here were 
this category 
techni· " ques. 

3,080 
were 

(97.7%) "instances 
in accord with 

in which 
results 

results of examina.tion in 
of other investigative 

'lhere were 73 (2.3%) "instances in this category in which contrcuy 
results were obtained through investigation or interrogation." 

'Ihe extent to which there may be other errors in unlmown. 

****** 
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