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Organization of Journal Issue and Accompanying Compact Disk

This Issue of the Journal includes a subset of the materials from the recent New Mexico court
case dealing with the admissibility of polygraph evidence. Included (in order) are an introduction
written by Attorney Charles Daniels, the New Mexico Supreme Court Opinion, and the Brief for
Amicus Curiae filed by the American Polygraph Association and the American Association of Police
Polygraphists.

The compact disk included in the Journal contains (in order) the New Mexico Supreme Court
Opinion, the Petitioners’ Brief-in-Chief, the Respondents’ Answer Brief, the Brief for Amicus Curiae
filed by the American Polygraph Association and the American Association of Police Polygraphists,
and the Respondents’ Answer Brief (in response to the Amicus Curiae Brief filed by the American
Polygraph Association and the American Association of Police Polygraphists). In addition, the compact
disk includes the transcripts of the hearing before Judge Knowles (hearing dates of 06-23-03, 06-24-
03, 06-30-03, 07-01-03, 07-02-03, 07-03-03, and 07-09-03. Each of these documents is in *.pdf
format.

Thanks and appreciation go out to Attorney Gordon Vaughan and APA Chairman of the Board
Skip Webb for their extensive efforts in compiling these materials and developing the compact disk.
We hope that you find these materials informative and useful.
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I.  The History Of Polygraph Admissibility In
New Mexico

A.  State v. Dorsey Rules Polygraph Admissible
in 1975

The New Mexico experience has long been
a unique exception to the national trend of
exclusion. The first major inroad took place with
the opinion of the New Mexico Supreme Court in
State v. Dorsey, 88 N.M. 184 (1975).  In 1973,
New Mexico had adopted for its State courts the
then-proposed federal rules of evidence, prior to
their adoption in the federal courts. The new rule
702, relating to admissibility of expert testimony,
was intended to liberalize the admission of expert
testimony by providing: “If scientific, technical or
other specialized knowledge will assist the trier of
fact to understand the evidence or to determine a
fact in issue, a witness qualified as an expert by
knowledge, skill, experience, training or education
may testify thereto in the form of an opinion or
otherwise.”  This was the same rule that led to
the United States Supreme Court’s expanded view
of admissibility of expert science-based testimony
20 years later in the landmark case of Daubert v.
Merrell Dow Pharmaceuticals, Inc., 509 U.S. 579
(1993).

Lee V. Martinez (2004):
The New Mexico Supreme Court Continues Polygraph Admissibility

Under Daubert

Charles W. Daniels1

Introduction

For the past thirty years, while polygraph evidence has met with almost universal hostility in
federal and state courts throughout the United States, the courts of New Mexico have quietly and
capably been treating it essentiality as they do any other kind of scientific expert evidence, without
any of the dire consequences predicted by hostile courts elsewhere.

Recently, the prosecutors’ offices in New Mexico waged a coordinated campaign to reverse the
New Mexico approach, culminating in the most extensive Daubert hearing ever held on the scientific
reliability of the comparison question polygraph technique and in the New Mexico Supreme Court’s
definitive decision in Lee v. Martinez.

In Dorsey, a defendant appealed the trial
court’s exclusion of his unstipulated polygraph
test results. The New Mexico Supreme Court
reversed the resulting conviction, holding that
their old approach allowing only stipulated
polygraph results was (1) mechanistic in nature,
(2) inconsistent with the concept of due process,
(3) repugnant to the announced purpose and
construction of the new rules of evidence, and (4)
particularly incompatible with the purposes and
scope of the scientific evidence and relevance
rules, which focus on whether the evidence will
offer any help whatsoever in deciding a matter at
issue.

B.  Evidence Rule 11-707 Establishes
Polygraph Guidelines in 1983

Several years later, the Court followed up
on its Dorsey opinion by promulgating New Mexico
rule of evidence 11-707, to provide procedures
for pretrial notice, discovery and admissibility of
polygraph evidence in New Mexico trials.  New
Mexico’s polygraph rule was formulated with input
from the polygraph community and should
contain no great surprises for professional
polygraphers.

Introduction
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The rule has been in effect now for over twenty
years. Although the evidence tends to be used
somewhat more often by defendants in criminal
cases, it has been used by prosecutors and by
litigants in civil cases, as well. The following
sections review salient features of the rule.

C.  Minimum Qualifications of Polygraph
Examiner

Rule 11-707 sets out minimum
qualifications that apply both to the examiner
administering the test and to any person who is
called to testify about the results of the test.
Section A defines “polygraph examiner,” as  “any
person who is qualified to administer or interpret
a polygraph examination,” Section B sets the
minimum qualifications for a polygraph expert
witness, and Section C requires that the testing
examiner meet the same standards. To qualify,
the expert must (1) have at least five years
experience, (2) conduct or review the exam in
accordance with the other provisions of the rule,
and (3) have completed at least twenty hours of
continuing education in the field in the twelve
months before the examination.

D.  Administration of Examination
The rule basically requires a numerically

scored, standard control question test, with a
minimum of two relevant questions per chart and
a minimum of three charts, recording changes in
respiration, cardiovascular and galvanic skin
response. In State v. Anthony, 100 N.M. 735 (Ct.
App. 1983), the Court of Appeals held a test was
inadmissible because of the ambiguous nature of
the relevant questions, in violation of the
requirement in Subsection A(4) of “a clear and
concise question which refers to specific objective
facts directly related to the purpose of the
examination and does not allow rationalization
in the answer.”

As an additional safeguard, unusual in
evidence requirements for scientific tests and
examinations generally, but not unusual in the
polygraph community, Section E requires that
“[t]he pretest interview and actual testing shall
be recorded in full on an audio or video recording
device.”  As with many other requirements of the
rule, the courts have shown some flexibility in
applying this provision, although the safer practice
has been to tape the entire encounter with the
test subject.  B & W Constr. Co. v. N. C. Ribble
Co., 105 N.M. 448 (1987).

E.  Notice and Discovery
Not only is the prior stipulation

requirement a thing of the past in New Mexico,
but the state Supreme Court has squarely held
that neither the fact of taking the test nor its
results are discoverable by the adverse party until
and unless a party intends to offer the results
into evidence.  In Tafoya v. Baca, 103 N.M. 56
(1985), a defense attorney obtained an ex parte
order from the court to transport a prisoner for a
polygraph test. The test was not favorable to the
defendant, and his attorney decided not to use
the results. However, the prosecutor learned from
the jail’s transporting officer that a test apparently
had taken place, and he attempted to discover
the results for use at trial if the defendant should
testify. The Supreme Court held that the express
terms of the rule condition discoverability on the
serving of a notice of intent to use the results in
court. In the absence of such a notice, the results
are not discoverable by the adversary.

Section D sets out the notice requirements.
Any party who intends to offer polygraph evidence
must first give at least thirty days (“or such other
time as the district court may direct”) advance
written notice to the opposing parties, providing
copies of the examiner’s report, copies of all charts,
copies of the recordings,  and information relating
to any prior related examinations taken by the
test subject.  In two reported decisions, however,
the New Mexico Supreme Court has admitted
results despite a failure of technical compliance
with the thirty-day notice rule, where the
underlying purposes of the rule were deemed to
have been served.

In State v. Baca, 120 N.M. 383 (1995), the
State had administered the polygraph to one of
its own witnesses, who failed the test.  The defense
then offered the results at trial, without complying
with the terms of the notice requirements. The
Court observed that, since the State was fully
aware of the test and its results, the purposes of
the notice rule would not be served by precluding
the defense from introducing the results.

In State v. Gonzales, 129 N.M. 556 (2000),
the Court again emphasized the discretion placed
in the district court. In Gonzales, the State
informed the defendant twenty-three days before
trial of its intent to offer a truthful polygraph of a
person the defense was claiming really committed
the crime. Twenty days before trial, the State

Daniels
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amended its witness list to add the name of the
polygraph examiner, and ten days before trial, the
State finally supplied the polygraph materials
required by the rule.  The trial court allowed the
State to use the evidence in its rebuttal case, thirty
days after the defense first learned anything about
the intended polygraph evidence.  The trial court
found that the defendant had an adequate
opportunity to prepare for and respond to the
evidence and that the purposes of the rule were
served in that the defendant suffered no undue
surprise or prejudice.  As a result, the Supreme
Court determined that the trial court had acted
within its authorized range of discretion permitted
in the admission and exclusion of evidence.

F.  Determination of Admissibility
Section F provides that the court shall hold

any necessary admissibility hearings outside the
presence of the jury.  The admissibility
determination is made primarily on the basis of
the terms of rule 11-707 itself, rather than having
a complete Daubert hearing on the underlying
science in each case

Once the court has determined that the
evidence is admissible, there is no technical need
to establish before the jury either compliance with
the rule or the scientific basis of polygraph
evidence.  However, experience has shown that a
full explanation of those matters to the jury makes
the evidence more persuasive and helps to
overcome some of the inevitable pessimism with
which polygraphs are often received by those who
are uninformed of the underlying scientific
realities.

The rule does not address the question of
admissibility before a grand jury, as opposed to a
trial jury, although there is nothing in New Mexico
law which would preclude a prosecutor from
introducing test results before a grand jury.  The
courts have specifically ruled that a defendant has
no right to insist that the prosecutor inform the
grand jury of polygraph test results which may
help the defendant’s case.  State v. Blue, 125 N.M.
826 (Ct. App. 1998).

The rule specifically provides in Section G
that no person may be compelled to take a
polygraph examination, but that the court, “for
good cause shown,” may condition admission of
polygraph results on the subject’s taking a retest
administered by the opposing party.

G. The Results of Thirty Years of Admissibility
While apprehensions have been expressed

constantly outside New Mexico in courts which
had no opportunity to observe what happens when
unstipulated polygraph evidence is admitted
before real juries, for the past three decades New
Mexico has quietly administered justice in its own
courts with no reported adverse effects from
treating polygraph experts the same as any other
experts who might be able to assist juries in
understanding technical evidence. The results
have been described over the years by various
observers.  “Ten years of experience there has
failed to reveal any inherent problems with that
type of evidence. In addition, there is no indication
that polygraph testimony exerts excessive
influence on triers of fact. David C. Raskin, The
Polygraph in 1986: Scientific, Professional and
Legal Issues Surrounding Acceptance of Polygraph
Evidence, 1986 Utah L. Rev. 29, 66. The
“experience in the State of New Mexico is especially
valuable,” but it “has not been given the attention
it merits in current reconsideration opinions.”
James R. McCall, Misconceptions and
Reevaluation – Polygraph Admissibility After Rock
and Daubert, 1996 U. Ill. L. Rev. 363, 422.
“Twenty years of wide open admissibility and mock
jury experiments elsewhere have shown that
jurors quite capably deal with the evidence just
as they deal with other expert evidence, with a
healthy degree of skepticism. It is no more
confusing to the average jury than a great deal of
psychiatric, medical and other expert evidence
routinely admitted in trials every day.”  Charles
W. Daniels, New Frontiers in Polygraph Evidence,
25 The New Mexico Trial Lawyer 97, 107 (1997).

Despite the fact that polygraph evidence
has not dominated trials in New Mexico and has
been used only occasionally in either criminal or
civil trials, much like DNA or other specialized
scientific evidence, the New Mexico realities have
continued to be ignored by courts outside the
State. Charles W. Daniels, Legal Aspects of
Polygraph Admissibility in the United States, in
Murray Kleiner, ed., Handbook of Polygraph
Testing (Academic Press 2002) at p. 327.  Even
within the State, there have always been
opponents who have made sporadic efforts over
the years to find a way to undo the Dorsey
precedent, Rule 11-707 and the admissibility of
polygraph evidence.  The most serious threat came
recently with the coordinated Daubert campaign
waged by the Office of the Attorney General and
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local District Attorneys’ offices.

The Court of Appeals had recently noted
that Rule 11-707 settled the issue of compliance
with Daubert requirements, unless and until the
Supreme Court changed the rule.  State v.
Cordova, 128 N.M. 390 (1999).  Despite occasional
misgivings expressed by particular judges over the
years, e.g., Tafoya v. Baca, 103 N.M. 56 (1985),
the Supreme Court never demonstrated any
serious inclination to change the current course
of admissibility.   Efforts to have the Supreme
Court’s evidence advisory committee recommend
abolition of polygraph admissibility had failed as
a result of a lack of support in both the committee
and in the Court. Cordova did leave open the
possibility that a polygraph challenger could still
try to persuade a trial judge to hold a Daubert
hearing to allow a new factual record to be made
to provide a basis for an attempt to persuade the
Supreme Court to rule polygraphs inadmissible,
an observation that ultimately led to the
challenges by the Attorney General in the recent
Lee litigation.

II.  THE EMPIRE STRIKES BACK—THE
DAUBERT ATTACKS

In late 2002, a group of polygraph
opponents in the Special Prosecutions Division
of the New Mexico Attorney General’s office
organized and led a coordinated campaign in
conjunction with local prosecutors’ offices around
the State.  The tactic was to file motions
challenging the scientific reliability of polygraph
evidence under the U.S. Supreme Court precedent
in Daubert v. Merrell Dow Pharmaceuticals, Inc.,
509 U.S. 579 (1993), which tests reliability of
scientific evidence by against such factors as (1)
whether the theory or technique on which the
testimony is based is capable of being tested; (2)
whether the technique has a known rate of error
in its application; (3) whether the theory or
technique has been subjected to peer review and
publication; (4) the level of acceptance in the
relevant scientific community of the theory or
technique; and (5) the extent to which there are
standards to determine acceptable use of the
technique. None of the factors suggested by the
court was to be rigidly dispositive, and the inquiry
was to be a flexible one, keeping in mind the
competing needs of keeping untrustworthy
pseudoscience from the jury and of keeping the
courts open to emerging scientific developments.

The goal of the polygraph opponents was
not merely to block use of polygraph evidence in
the various cases pending in cases scattered
across the State, often in cases defended by
underfunded and inexperienced lawyers and
prosecuted under the supervision of the
specialized team from the Attorney General’s office
and their anti-polygraph expert witnesses, but it
was ultimately to build Daubert records against
polygraph admissibility which could be the basis
of an effort to get the Supreme Court to reverse
its support of admissibility.

Once the goals and tactics of the anti-
polygraph effort became known, the New Mexico
Criminal Defense Lawyers Association created a
Polygraph Task Force, chaired by the author of
this paper, to launch an equally coordinated
response.  The Task Force joined the defense
lawyers as counsel of record in several cases
pending around the State to oppose the Daubert
challenges.  More importantly, the Task Force
determined that a more global strategy was
required.

III.  LEE V. MARTINEZ UPHOLDS
ADMISSIBILITY

The various cases pending in trial courts
around the State were brought immediately before
the New Mexico Supreme Court in a proceeding
called a Petition for Extraordinary Writ of
Superintending Control, on the theory that the
various cases in different courts within which
judges were being asked to disregard the Supreme
Court’s polygraph Rule 11-707, with possibly
inconsistent applications of the law, threatened
to create uncertainty and chaos in the
administration of the law.  The Petition argued
that if a new Daubert inquiry into polygraph
reliability were called for, it should be a unitary
and comprehensive one conducted under the
direct supervision of the New Mexico Supreme
Court.

The Supreme Court agreed with the Task Force
and entered an order to stop the various Daubert
challenges in the lower courts.  Instead, it
consolidated and sent all those cases to a single
district judge in Albuquerque to conduct what
would prove to be the most thorough Daubert
evidentiary hearing ever conducted on the current
state of the science and practice of forensic
polygraphy and to report back to the Supreme

Daniels
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Court with findings and recommendations.

Local and national experts were called on
both sides of the issue, pitting committed
polygraph opponents Professor William Iacono
and Dr. Alan Zelicoff against Professors David
Raskin and Charles Honts and veteran
polygrapher Jim Wilson.  Virtually every
significant study ever conducted was introduced
into evidence, along with the recent report of the
National Academy of Sciences which, while
obviously negative toward polygraphy, contained
a wealth of specific data and studies which
supported the positions of polygraph supporters.

After six court days of testimony, the
district judge entered lengthy and detailed findings
of facts and conclusion of law reflecting a strong
opposition to polygraph evidence and ruling
against its scientific reliability on every imaginable

Introduction

issue.  Those findings were attached to the
ultimate Supreme Court opinion in the Lee case.

Despite the extremely negative rulings of
the district court, the Task Force members were
convinced that a balanced reading of the record
actually supported a contrary result, if the
Supreme Court could be persuaded to make its
own intensive and independent review.
Fortunately, the Court did so, and its five justices
unanimously concluded that polygraph evidence
would continue to be admissible in New Mexico
courts.  The resulting reported Lee v. Martinez
opinion is the most thorough, thoughtful and
current Daubert review of polygraph admissibility
found in any reported court opinion.  It should be
of considerable value to witnesses and attorneys
in polygraph litigation in other jurisdictions.
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Instructions to Authors 
 
 

Scope 
 

 The journal Polygraph publishes articles 

about the psychophysiological detection of 

deception, and related areas.  Authors are invited 

to submit manuscripts of original research, 

literature reviews, legal briefs, theoretical papers, 

instructional pieces, case histories, book reviews, 

short reports, and similar works. Special topics 

will be considered on an individual basis.  A 

minimum standard for acceptance is that the 

paper be of general interest to practitioners, 

instructors and researchers of polygraphy. From 

time to time there will be a call for papers on 

specific topics.  
  

Manuscript Submission 
 

 Manuscripts should be in English, and 

submitted, along with a cover letter, to Editor, 

American Polygraph Association, PO Box 10342, 

Ft. Jackson, South Carolina 29207 (USA).  The 

cover letter should include a telephone number, 

return address, and e-mail address.  Authors 

should also state clearly in the cover letter if they 

wish to submit their manuscript to a formal 

peer-review.   The preferred method of 

manuscript submission is as an email 

attachment (MS Word, WordPerfect, or PDF 

format) with the cover letter included in the body 

of the email.  Send to the Editor at: 

   pollinad@att.net   

 

 Authors without Internet access may also 

submit manuscripts on computer disk along with 

5 paper copies to the editorial address above.  As 

a condition for publication, authors shall be 

required to sign a statement that all text, figures, 

or other content in the submitted manuscript is 

correctly cited, and that the work, all or in part, 

is not under consideration for publication 

elsewhere. 
 

Manuscript Organization and Style 
 

All manuscripts must be complete, 

balanced, and accurate.  All authors should 

follow guidelines in the Publication Manual of the 

American Psychological Association (4th edition). 

The manual can be found in most public and 

university libraries, and can be ordered from:  

American Psychological Association Publications, 

1200 17th Street, N.W., Washington, DC 20036, 

USA. Authors are responsible for assuring their 

work includes correct citations. Consistent with 

the ethical standards of the discipline, the 

American Polygraph Association considers 

quotation of another’s work without proper 

citation a grievous offense.  The standard for 

nomenclature shall be the Terminology Reference 

for the Science of Psychophysiological Detection of 

Deception included in this volume.  Legal case 

citations should follow the West system.  
 

Manuscript Review 
 

 A single Associate Editor will handle 

papers, and the author may, at the discretion of 

the Associate Editor, communicate directly with 

him or her.  For all submissions, every effort will 

be made to provide the author a review within 12 

weeks of receipt of manuscript.  Articles 

submitted for publication are evaluated 

according to several criteria including 

significance of the contribution to the polygraph 

field, clarity, accuracy, and consistency.   
 

Copy-editing 
 

 The Editor reserves the right to copy-edit 

manuscripts.  All changes will be coordinated 

with the principal author. 
 

Copyright 
 

Authors submitting a paper to the 

American Polygraph Association (APA) do so with 

the understanding that the copyright for the 

paper will be assigned to the American Polygraph 

Association if the paper is accepted for 

publication.  The APA, however, will not put any 

limitation on the personal freedom of the 

author(s) to use material contained in the paper 

in other works, and request for republication will 

be approved, if the senior author concurs. 
 

Professional Copies 
 

 The senior author will receive ten (10) 

copies of the journal issue in which the article 

appears. 
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