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Organization

Organization of Journal Issue and Accompanying Compact Disk

This Issue of the Journal includes a subset of the materials from the recent New Mexico court
case dealing with the admissibility of polygraph evidence. Included (in order) are an introduction
written by Attorney Charles Daniels, the New Mexico Supreme Court Opinion, and the Brief for
Amicus Curiae filed by the American Polygraph Association and the American Association of Police
Polygraphists.

The compact disk included in the Journal contains (in order) the New Mexico Supreme Court
Opinion, the Petitioners’ Brief-in-Chief, the Respondents’ Answer Brief, the Brief for Amicus Curiae
filed by the American Polygraph Association and the American Association of Police Polygraphists,
and the Respondents’ Answer Brief (in response to the Amicus Curiae Brief filed by the American
Polygraph Association and the American Association of Police Polygraphists). In addition, the compact
disk includes the transcripts of the hearing before Judge Knowles (hearing dates of 06-23-03, 06-24-
03, 06-30-03, 07-01-03, 07-02-03, 07-03-03, and 07-09-03. Each of these documents is in *.pdf
format.

Thanks and appreciation go out to Attorney Gordon Vaughan and APA Chairman of the Board

Skip Webb for their extensive efforts in compiling these materials and developing the compact disk.
We hope that you find these materials informative and useful.
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Introduction

Lee V. Martinez (2004):
The New Mexico Supreme Court Continues Polygraph Admissibility
Under Daubert

Charles W. Daniels?

Introduction

For the past thirty years, while polygraph evidence has met with almost universal hostility in
federal and state courts throughout the United States, the courts of New Mexico have quietly and
capably been treating it essentiality as they do any other kind of scientific expert evidence, without
any of the dire consequences predicted by hostile courts elsewhere.

Recently, the prosecutors’ offices in New Mexico waged a coordinated campaign to reverse the
New Mexico approach, culminating in the most extensive Daubert hearing ever held on the scientific
reliability of the comparison question polygraph technique and in the New Mexico Supreme Court’s

definitive decision in Lee v. Martinez.

I. The History Of Polygraph Admissibility In
New Mexico

A. State v. Dorsey Rules Polygraph Admissible
in 1975

The New Mexico experience has long been
a unique exception to the national trend of
exclusion. The first major inroad took place with
the opinion of the New Mexico Supreme Court in
State v. Dorsey, 88 N.M. 184 (1975). In 1973,
New Mexico had adopted for its State courts the
then-proposed federal rules of evidence, prior to
their adoption in the federal courts. The new rule
702, relating to admissibility of expert testimony,
was intended to liberalize the admission of expert
testimony by providing: “If scientific, technical or
other specialized knowledge will assist the trier of
fact to understand the evidence or to determine a
fact in issue, a witness qualified as an expert by
knowledge, skill, experience, training or education
may testify thereto in the form of an opinion or
otherwise.” This was the same rule that led to
the United States Supreme Court’s expanded view
of admissibility of expert science-based testimony
20 years later in the landmark case of Daubert v.
Merrell Dow Pharmaceuticals, Inc., 509 U.S. 579
(1993).

In Dorsey, a defendant appealed the trial
court’s exclusion of his unstipulated polygraph
test results. The New Mexico Supreme Court
reversed the resulting conviction, holding that
their old approach allowing only stipulated
polygraph results was (1) mechanistic in nature,
(2) inconsistent with the concept of due process,
(3) repugnant to the announced purpose and
construction of the new rules of evidence, and (4)
particularly incompatible with the purposes and
scope of the scientific evidence and relevance
rules, which focus on whether the evidence will
offer any help whatsoever in deciding a matter at
issue.

B. Evidence Rule 11-707 Establishes
Polygraph Guidelines in 1983

Several years later, the Court followed up
on its Dorsey opinion by promulgating New Mexico
rule of evidence 11-707, to provide procedures
for pretrial notice, discovery and admissibility of
polygraph evidence in New Mexico trials. New
Mexico’s polygraph rule was formulated with input
from the polygraph community and should
contain no great surprises for professional
polygraphers.

1Charles W. Daniels acted as counsel for Petitioner Langley. Freeman, Boyd, Daniels, Hollander, Goldberg, & Cline P.A.

Albequerque, New Mexico 87102
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Daniels

The rule has been in effect now for over twenty
years. Although the evidence tends to be used
somewhat more often by defendants in criminal
cases, it has been used by prosecutors and by
litigants in civil cases, as well. The following
sections review salient features of the rule.

C. Minimum Qualifications of Polygraph
Examiner

Rule 11-707 sets out minimum
qualifications that apply both to the examiner
administering the test and to any person who is
called to testify about the results of the test.
Section A defines “polygraph examiner,” as “any
person who is qualified to administer or interpret
a polygraph examination,” Section B sets the
minimum qualifications for a polygraph expert
witness, and Section C requires that the testing
examiner meet the same standards. To qualify,
the expert must (1) have at least five years
experience, (2) conduct or review the exam in
accordance with the other provisions of the rule,
and (3) have completed at least twenty hours of
continuing education in the field in the twelve
months before the examination.

D. Administration of Examination

The rule basically requires a numerically
scored, standard control question test, with a
minimum of two relevant questions per chart and
a minimum of three charts, recording changes in
respiration, cardiovascular and galvanic skin
response. In State v. Anthony, 100 N.M. 735 (Ct.
App. 1983), the Court of Appeals held a test was
inadmissible because of the ambiguous nature of
the relevant questions, in violation of the
requirement in Subsection A(4) of “a clear and
concise question which refers to specific objective
facts directly related to the purpose of the
examination and does not allow rationalization
in the answer.”

As an additional safeguard, unusual in
evidence requirements for scientific tests and
examinations generally, but not unusual in the
polygraph community, Section E requires that
“[t]he pretest interview and actual testing shall
be recorded in full on an audio or video recording
device.” As with many other requirements of the
rule, the courts have shown some flexibility in
applying this provision, although the safer practice
has been to tape the entire encounter with the
test subject. B & W Constr. Co. v. N. C. Ribble
Co., 105 N.M. 448 (1987).

65

E. Notice and Discovery

Not only is the prior stipulation
requirement a thing of the past in New Mexico,
but the state Supreme Court has squarely held
that neither the fact of taking the test nor its
results are discoverable by the adverse party until
and unless a party intends to offer the results
into evidence. In Tafoya v. Baca, 103 N.M. 56
(1985), a defense attorney obtained an ex parte
order from the court to transport a prisoner for a
polygraph test. The test was not favorable to the
defendant, and his attorney decided not to use
the results. However, the prosecutor learned from
the jail's transporting officer that a test apparently
had taken place, and he attempted to discover
the results for use at trial if the defendant should
testify. The Supreme Court held that the express
terms of the rule condition discoverability on the
serving of a notice of intent to use the results in
court. In the absence of such a notice, the results
are not discoverable by the adversary.

Section D sets out the notice requirements.
Any party who intends to offer polygraph evidence
must first give at least thirty days (“or such other
time as the district court may direct”) advance
written notice to the opposing parties, providing
copies of the examiner’s report, copies of all charts,
copies of the recordings, and information relating
to any prior related examinations taken by the
test subject. In two reported decisions, however,
the New Mexico Supreme Court has admitted
results despite a failure of technical compliance
with the thirty-day notice rule, where the
underlying purposes of the rule were deemed to
have been served.

In State v. Baca, 120 N.M. 383 (1995), the
State had administered the polygraph to one of
its own witnesses, who failed the test. The defense
then offered the results at trial, without complying
with the terms of the notice requirements. The
Court observed that, since the State was fully
aware of the test and its results, the purposes of
the notice rule would not be served by precluding
the defense from introducing the results.

In State v. Gonzales, 129 N.M. 556 (2000),
the Court again emphasized the discretion placed
in the district court. In Gonzales, the State
informed the defendant twenty-three days before
trial of its intent to offer a truthful polygraph of a
person the defense was claiming really committed
the crime. Twenty days before trial, the State

Polygraph, 2005, 34(2)



Introduction

amended its witness list to add the name of the
polygraph examiner, and ten days before trial, the
State finally supplied the polygraph materials
required by the rule. The trial court allowed the
State to use the evidence in its rebuttal case, thirty
days after the defense first learned anything about
the intended polygraph evidence. The trial court
found that the defendant had an adequate
opportunity to prepare for and respond to the
evidence and that the purposes of the rule were
served in that the defendant suffered no undue
surprise or prejudice. As a result, the Supreme
Court determined that the trial court had acted
within its authorized range of discretion permitted
in the admission and exclusion of evidence.

F. Determination of Admissibility

Section F provides that the court shall hold
any necessary admissibility hearings outside the
presence of the jury. The admissibility
determination is made primarily on the basis of
the terms of rule 11-707 itself, rather than having
a complete Daubert hearing on the underlying
science in each case

Once the court has determined that the
evidence is admissible, there is no technical need
to establish before the jury either compliance with
the rule or the scientific basis of polygraph
evidence. However, experience has shown that a
full explanation of those matters to the jury makes
the evidence more persuasive and helps to
overcome some of the inevitable pessimism with
which polygraphs are often received by those who
are uninformed of the underlying scientific
realities.

The rule does not address the question of
admissibility before a grand jury, as opposed to a
trial jury, although there is nothing in New Mexico
law which would preclude a prosecutor from
introducing test results before a grand jury. The
courts have specifically ruled that a defendant has
no right to insist that the prosecutor inform the
grand jury of polygraph test results which may
help the defendant’s case. State v. Blue, 125 N.M.
826 (Ct. App. 1998).

The rule specifically provides in Section G
that no person may be compelled to take a
polygraph examination, but that the court, “for
good cause shown,” may condition admission of
polygraph results on the subject’s taking a retest
administered by the opposing party.

Polygraph, 2005, 34(2)

G. The Results of Thirty Years of Admissibility

While apprehensions have been expressed
constantly outside New Mexico in courts which
had no opportunity to observe what happens when
unstipulated polygraph evidence is admitted
before real juries, for the past three decades New
Mexico has quietly administered justice in its own
courts with no reported adverse effects from
treating polygraph experts the same as any other
experts who might be able to assist juries in
understanding technical evidence. The results
have been described over the years by various
observers. “Ten years of experience there has
failed to reveal any inherent problems with that
type of evidence. In addition, there is no indication
that polygraph testimony exerts excessive
influence on triers of fact. David C. Raskin, The
Polygraph in 1986: Scientific, Professional and
Legal Issues Surrounding Acceptance of Polygraph
Evidence, 1986 Utah L. Rev. 29, 66. The
“experience in the State of New Mexico is especially
valuable,” but it “has not been given the attention
it merits in current reconsideration opinions.”
James R. MccCall, Misconceptions and
Reevaluation — Polygraph Admissibility After Rock
and Daubert, 1996 U. Ill. L. Rev. 363, 422.
“Twenty years of wide open admissibility and mock
jury experiments elsewhere have shown that
jurors quite capably deal with the evidence just
as they deal with other expert evidence, with a
healthy degree of skepticism. It is no more
confusing to the average jury than a great deal of
psychiatric, medical and other expert evidence
routinely admitted in trials every day.” Charles
W. Daniels, New Frontiers in Polygraph Evidence,
25 The New Mexico Trial Lawyer 97, 107 (1997).

Despite the fact that polygraph evidence
has not dominated trials in New Mexico and has
been used only occasionally in either criminal or
civil trials, much like DNA or other specialized
scientific evidence, the New Mexico realities have
continued to be ignored by courts outside the
State. Charles W. Daniels, Legal Aspects of
Polygraph Admissibility in the United States, in
Murray Kleiner, ed., Handbook of Polygraph
Testing (Academic Press 2002) at p. 327. Even
within the State, there have always been
opponents who have made sporadic efforts over
the years to find a way to undo the Dorsey
precedent, Rule 11-707 and the admissibility of
polygraph evidence. The most serious threat came
recently with the coordinated Daubert campaign
waged by the Office of the Attorney General and
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local District Attorneys’ offices.

The Court of Appeals had recently noted
that Rule 11-707 settled the issue of compliance
with Daubert requirements, unless and until the
Supreme Court changed the rule. State v.
Cordova, 128 N.M. 390 (1999). Despite occasional
misgivings expressed by particular judges over the
years, e.g., Tafoya v. Baca, 103 N.M. 56 (1985),
the Supreme Court never demonstrated any
serious inclination to change the current course
of admissibility. Efforts to have the Supreme
Court’s evidence advisory committee recommend
abolition of polygraph admissibility had failed as
a result of a lack of support in both the committee
and in the Court. Cordova did leave open the
possibility that a polygraph challenger could still
try to persuade a trial judge to hold a Daubert
hearing to allow a new factual record to be made
to provide a basis for an attempt to persuade the
Supreme Court to rule polygraphs inadmissible,
an observation that ultimately led to the
challenges by the Attorney General in the recent
Lee litigation.

Il. THE EMPIRE STRIKES BACK—THE
DAUBERT ATTACKS

In late 2002, a group of polygraph
opponents in the Special Prosecutions Division
of the New Mexico Attorney General's office
organized and led a coordinated campaign in
conjunction with local prosecutors’ offices around
the State. The tactic was to file motions
challenging the scientific reliability of polygraph
evidence under the U.S. Supreme Court precedent
in Daubert v. Merrell Dow Pharmaceuticals, Inc.,
509 U.S. 579 (1993), which tests reliability of
scientific evidence by against such factors as (1)
whether the theory or technique on which the
testimony is based is capable of being tested; (2)
whether the technique has a known rate of error
in its application; (3) whether the theory or
technique has been subjected to peer review and
publication; (4) the level of acceptance in the
relevant scientific community of the theory or
technique; and (5) the extent to which there are
standards to determine acceptable use of the
technique. None of the factors suggested by the
court was to be rigidly dispositive, and the inquiry
was to be a flexible one, keeping in mind the
competing needs of keeping untrustworthy
pseudoscience from the jury and of keeping the
courts open to emerging scientific developments.

The goal of the polygraph opponents was
not merely to block use of polygraph evidence in
the various cases pending in cases scattered
across the State, often in cases defended by
underfunded and inexperienced lawyers and
prosecuted under the supervision of the
specialized team from the Attorney General’s office
and their anti-polygraph expert witnesses, but it
was ultimately to build Daubert records against
polygraph admissibility which could be the basis
of an effort to get the Supreme Court to reverse
its support of admissibility.

Once the goals and tactics of the anti-
polygraph effort became known, the New Mexico
Criminal Defense Lawyers Association created a
Polygraph Task Force, chaired by the author of
this paper, to launch an equally coordinated
response. The Task Force joined the defense
lawyers as counsel of record in several cases
pending around the State to oppose the Daubert
challenges. More importantly, the Task Force
determined that a more global strategy was
required.

I1l. LEE V. MARTINEZ UPHOLDS
ADMISSIBILITY

The various cases pending in trial courts
around the State were brought immediately before
the New Mexico Supreme Court in a proceeding
called a Petition for Extraordinary Writ of
Superintending Control, on the theory that the
various cases in different courts within which
judges were being asked to disregard the Supreme
Court’'s polygraph Rule 11-707, with possibly
inconsistent applications of the law, threatened
to create uncertainty and chaos in the
administration of the law. The Petition argued
that if a new Daubert inquiry into polygraph
reliability were called for, it should be a unitary
and comprehensive one conducted under the
direct supervision of the New Mexico Supreme
Court.

The Supreme Court agreed with the Task Force
and entered an order to stop the various Daubert
challenges in the lower courts. Instead, it
consolidated and sent all those cases to a single
district judge in Albuquerque to conduct what
would prove to be the most thorough Daubert
evidentiary hearing ever conducted on the current
state of the science and practice of forensic
polygraphy and to report back to the Supreme

67 Polygraph, 2005, 34(2)
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Court with findings and recommendations.

Local and national experts were called on
both sides of the issue, pitting committed
polygraph opponents Professor William lacono
and Dr. Alan Zelicoff against Professors David
Raskin and Charles Honts and veteran
polygrapher Jim Wilson. Virtually every
significant study ever conducted was introduced
into evidence, along with the recent report of the
National Academy of Sciences which, while
obviously negative toward polygraphy, contained
a wealth of specific data and studies which
supported the positions of polygraph supporters.

After six court days of testimony, the
district judge entered lengthy and detailed findings
of facts and conclusion of law reflecting a strong
opposition to polygraph evidence and ruling
against its scientific reliability on every imaginable

Polygraph, 2005, 34(2)

68

issue. Those findings were attached to the
ultimate Supreme Court opinion in the Lee case.

Despite the extremely negative rulings of
the district court, the Task Force members were
convinced that a balanced reading of the record
actually supported a contrary result, if the
Supreme Court could be persuaded to make its
own intensive and independent review.
Fortunately, the Court did so, and its five justices
unanimously concluded that polygraph evidence
would continue to be admissible in New Mexico
courts. The resulting reported Lee v. Martinez
opinion is the most thorough, thoughtful and
current Daubert review of polygraph admissibility
found in any reported court opinion. It should be
of considerable value to witnesses and attorneys
in polygraph litigation in other jurisdictions.
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OPINION
MINZNER, Justice.
{1} Pelitioners are defendants in several pending criminal cases who are seeking to
have their polygraph examination results admitted into evidence under Rule 11-707(C)
NMRA 2004, which states that “the opinion of a polygraph examiner may in the discretion

of the trial judge be admitted as evidence as to the truthfulness of any person called as a

witness,” provided certain conditions are met. In each case the State has opposed the
admission of such polygraph evidence on the ground that it fails to satisfy the standard for
the admissibility of expert testimony set forth in Rule 11-702 NMRA 2004. On February 10,
2004, Petitioners filed a Petition for Writ of Superintending Control asking this Court to
order the district courts to comply with Rule 11-707, rather than conducting a separate Rule
11-702 hearing in each case.

{2}  OnApril 14, 2003, we granted Petitioners’ request for a writ pursuant to Rule 12-504
NMRA 2004 and Article VI, Section 3 of the New Mexico Constitution. In our order, we
remanded the cases to the Honorable Richard J. Knowles of the Second Judicial District
“for the limited purpose of conducting an evidentiary hearing as to the scientific reliability

of polygraph evidence under State v. Alberico, 116 N.M. 156, 861 P.2d 192 (1993), State v.

Anderson, 118 N.M. 284, 881 P.2d 29 (1994), and State v. Torres, 1999-NMSC-010, 127 N.M.

20, 976 P.2d 20.” The district court held a seven-day evidentiary hearing in order to
determine whether polygraph evidence should be admissible.

{3} On August 25, 2003, the district court filed its Findings of Fact and Conclusions of
Law. In addition to its legal conclusions, the district court’s order contained a thorough
description of the polygraph examination and a comprehensive review of how other
jurisdictions have treated polygraph evidence. The district court’s Findings of Fact and

Conclusions of Law are attached as an appendix. First, the district court concluded

71 Polygraph, 2005, 34(2)
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polygraph results are not sufficiently reliable to satisfy Rule 11-702. Second, the district
court concluded that “the limited probative value [of] polygraph test results is substantially
outweighed by the danger of confusion of the issues, undue delay, and waste of time”
rendering such results inadmissible under Rule 11-403 NMRA 2004. Third, the district court
cited authority for the proposition that polygraph testimony is inadmissible under Rule 11-
608(B) NMRA 2004, which generally provides that “[s]pecific instances of the conduct of
a witness, for the purpose of attacking or supporting the witness’s credibility . . . may not
be proved by extrinsic evidence.”

{4}  We now must consider whether to repeal our Rule 11-707 and hold that polygraph
results are per se excluded. For the reasons that follow in this opinion, we do nol repeal
Rule 11-707. Instead, we hold that polygraph examination results are sufficiently reliable
to be admitted under Rule 11-702, provided the expert is qualified and the examination
was conducted in accordance with Rule 11-707. Therefore, we exercise our power of
superintending control to order the district courts in the pending cases to comply with Rule
11-707 in determining whether to admit polygraph examination results. The proponents

of such polygraph evidence are not required to independently establish the reliability of

the examiner’s testimony in a Daubert/Alberico hearing.
{5}  We do not address the admissibility of the polygraph results in the pending cases
under Rule 11-403 because it would be inappropriate for this Court to categorically exclude

any lype of evidence under that rule. See Ohlson v. Kent Nowlin Const. Co., 99 N.M. 539,

542, 660 P.2d 1021, 1024 (Ct. App. 1983) (“There is, and can be, no fixed rule delineating
relevant and irrelevant evidence. The problem must be decided on a case-by-case
basis.”). Furthermore, Rule 11-707(C) specifically provides that the admissibility of

polygraph results is subject to “the discretion of the trial judge.” We believe that the
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district court in its discretion may properly exclude polygraph results when the probative
value of such results “is substantially outweighed by the danger of unfair prejudice,
confusion of the issues or misleading the jury, or by considerations of undue delay, waste
of time or needless presentation of cumulative evidence.” Rule 11-403. However, it would
be an abuse of discretion for the district court to apply Rule 11-403 to exclude polygraph
results that were conducted in accordance with Rule 11-707 if the district court’s reasons
for excluding the evidence are grounded in a general disbelief in the reliability of
polygraph results or a general hostility toward polygraph evidence.

{6} We also decline to address the applicability of Rule 11-608(B) because the issue
was not raised in the Petition for-a Writ of Superintending Control and was not extensively
briefed by the parties. However, we note that Rule 11-608(B) deals with character
evidence. Rule 11-707(C) states that “the opinion of a polygraph examiner may . . . be

admitted as evidence as to the truthfulness of any person called as a witness.” (Emphasis

added.) If, as Rule 11-707(C) seems to allow, polygraph results are offered as character
evidence, then Rule 11-707 may very well act as an exception to Rule 11-608(B).
Furthermore, polygraph results are not necessarily character evidence; the evidence may
be offered as evidence of the examinee’s lack of consciousness of guilt, which would be

admissible under Rule 11-404(B) NMRA 2004. See State v. Martinez, 1999-NMSC-018, 1 29,

127 N.M. 207, 979 P.2d 718 (“[Clonsciousness of guilt, like intent or motive, constitutes a
permissible use of other acts or wrongs under Rule 11-404(B).”). At any rate, we need not
decide the issue in this opinion.

L. THE POLYGRAPH EXAMINATION.

{7} The National Academy of Sciences (“NAS”), a private, non-profit society of

distinguished scientists and engineers that advises the federal government on scientific
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{9}y  Three different polygraph questioning techniques have been developed. First, in
the “relevant/irrelevant” technique, the examinee is asked two different types of
questions—“the relevant questions are typically very specific and concern an event under
invesligation”; whereas, “[t]he irrelevant questions may be completely unrelated to the
event and may offer little temptation to deceive.” 1d. at 14. A deceptive person is expected
to have a stronger physiological response to the relevant questions than to the irrelevant
questions. Id. Second, in the “control question technique” or “comparison question
technique,” instead of coupling the relevant questions with irrelevant questions, the
irrelevant questions are replaced with control questions “intended to generate
physiological reactions even in nondeceptive examinees.” Id. An example of a control
question might be, “Have you ever lied to a friend?” Truthful examinees are expected to
experience stronger physiological responses to the control questions; whereas, deceptive
examinees are expected to experience stronger physiological responses to the relevant
questions. See id. at 14-15. Third, in the “guilty knowledge polygraph test,” the examinee
is asked a number of “questions about details of an event under investigation that are
known only to investigators and those with direct knowledge of the event.” Id. at 15.
Examinees are expected to experience the greatest physiological responses to those
questions that accurately describe the event. Id.

{10} In this opinion, we address only polygraph examinations conducted using the
control question technique because it appears that in each pending case below that
technique was used. The control question technique is the most widely used questioning
technique for evidentiary polygraph examinations. The relevant/irrelevant technique
cannot be used because those examinations are not numerically scored. See Rule 11-

707(C)(2) (providing that the opinion of a polygraph examiner can only be admitted if “the

75 Polygraph, 2005, 34(2)



New Mexico Supreme Court Opinion

10
11
12
13
14
15
16
17
18
19
20
21
22
23

24

polygraph examination was quantitatively scored”). The guilty knowledge test is generally
used in investigations and was not used in any of the cases pending below.

IL. STANDARD OF REVIEW.

{11}  As a preliminary matter, we must determine the level of deference with which we
will afford the district court’s findings of fact and conclusions of law. In general, “[t]he rule
in this State has consistently been that the admission of expert testimony or other scientific
evidence is peculiarly within the sound discretion of the trial court and will not be reversed
absent a showing of abuse of that discretion.” Alberico, 116 N.M. at 169, 861 P.2d at 205.
However, the procedural posture in which this case arose demands a heightened standard
of review. Rather than issuing a ruling regarding the admissibility of expert testimony
during the course of an individual trial, Judge Knowles was ordered by this Court to
conduct a special evidentiary hearing. He properly viewed his role as that of a “special
master.” Rule 1-053 NMRA 2004 allows for the appointment of a special master by any
court in which an action is pending. As a special master, Judge Knowles had the power
to require the production of certain evidence, rule upon the admissibility of evidence, and
allow for the examination of witnesses. See Rule 1-053(C). We ordered Judge Knowles
to file findings of fact and conclusions of law in this Court.

{12}  Under Rule 1-053, the standard of review for findings of fact differs from those for

conclusions of law. Lozano v. GTE Lenkurt, Inc., 1996-NMCA-074, 116, 122 N.M. 103, 920

P.2d 1057. “[T]he court shall accept the master’s findings of fact unless [they are] clearly
erroneous.” Rule 1-053(E)(2). A master’s conclusions of law are reviewed de novo.
Lozano, 1996-NMCA-074, 1 18; see also Rule 1-053(E)(2) (“The court after hearing may
adopt the [master’s] report or may modify it or may reject it in whole or in part or may

receive further evidence or may recommit it with instructions.”). Therefore, it is clear that
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revealed thal the median accuracy index of the polygraph in laboratory studies is 0.86 with
an interquartile range of 0.81 to 0.91. NAS Report, supra, at 122. The controlled question
test specifically had a median accuracy index of 0.85, with an interquartile range from (.83
to 0.90. Id. at 125. The field studies reviewed had a median accuracy index of 0.89, with
a range from 0.711 to 0.999. Id. The interquatrtile range of accuracy indexes for all the
studies, laboratory and field, was 0.81 to 0.91. Id. at 126. Based on the foregoing, the NAS
Report concluded “the empirical data clearly indicate that for several populations of naive
examinees not trained in countermeasures, polygraph tests for event-specific investigation
detect deception at rates well above those expected from random guessing.” Id. at 149.
The State argues the high accuracy rates derived from the studies are invalid for a number
of reasons.

{30} Specifically, the NAS Report was concemed that the high accuracy rates for
polygraph examinations in the studies may not correspond with what can be expected
when the polygraph is used in real-life situations. The hypothesis underlying the control
question polygraph technique is that physiological responses increase the more
concemed the subjects are about being deceptive, which, if true, “polygraph accuracy in
laboratory models [might| be on average somewhat below true accuracy in field practice,
where the stakes are higher.” 1d. at 127. However, the NAS Report noted that “[t]here is
a plausible contrary hypothesis . . . in which examinees who fear being falsely accused
have strong emotional responses that mimic those of the truly deceptive,” in which case
“field conditions might have more false-positive errors than are observed in the laboratory
and less accuracy.” Id. Furthermore, the NAS Report noted that “[s]ubstantial experience

with clinical diagnostic and screening tests suggests that laboratory models, as well as
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observational field studies of the type found in the polygraph literature, are likely to
overstate true polygraph accuracy.” Id. at 128.

{31} The NAS Report also identified several specific issues that may affect the accuracy
of any polygraph examinations that have not been fully researched. First, while individual
differences in physiological makeup, personality traits, and sociocultural group identity
may affect the accuracy of the polygraph, the research on these individual differences is
scant. See id. at 134-37. Second, while examiner expectancies of guilt may influence
either the examiners’ judgments of the polygraph charts or the examinees’ physiological
responses during the examination, “[the] evidence is too limited to draw any strong
conclusions about whether examiners’ expectancies affect polygraph test accuracy.” Id.
at 138. Third, “given the few studies performed, the few drugs tested, and the analogue
nature of the evidence, a conclusion that drugs do not affect polygraph validity would be
premature.” Id. at 139. Fourth, while some empirical research indicates mental and
physical countermeasures can decrease the likelihood of a polygraph examination
detecting deceptive examinees, id. at 143, the NAS Report noted the limitations of that
research, id. at 143-44. The NAS Report specifically stated “we do not know of scientific
studies examining the effectiveness of countermeasures in contexts where systernatic
efforts are made to detect and deter them.” Id. at 151.

{32} InAnderson, we considered the known or potential rate of error in the DNA profiling
process at issue in that case. 118 N.M. at 298-99, 881 P.2d at 43-44. Similar to the State in
this case, the defendant in Anderson argued that the accuracy rates of the DNA profiling
process in that case were invalid for a number of reasons. While we noted that the
deficiencies in calculating the rate of error was troubling, we stated the deficiencies in that

case “[spoke] to the weight of the evidence and not to its admissibility.” Id. at 299, 881
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P.2d at 44. In this case, we reach the same conclusion. Polygraph results are far from
conclusive; however, as the NAS Report concluded, numerous studies have shown that
polygraph tests can detect deception at rates well above chance. In fact, testimony at the
evidentiary hearing indicates that the degree of accuracy of polygraph examinations is
similar to many diagnostic techniques employed in the medical field, including magnetic
resonance imaging (MRI), CAT scanning, ultrasound, and x-ray film. The opponent of
polygraph evidence has ample opportunity through cross-examination and argumentation
to cast doubt upon the results of any particular polygraph examination that have been
admitted into evidence.

{33} The State nevertheless argues that the rate of error for polygraph evidence is
unknown because the base rate is unknown. The district court found that the base rate,
or ground truth, is “the proportion of people in a population as they relate to a particular
traitin issue.” In the context of the polygraph, the base rate is generally the percentage of
persons in a sample who are telling the truth. For example, if a polygraph study involved
100 subjects, and 85 of the subjects were actually telling the truth, the base rate would be
85%. The base rate does not measure the accuracy of the polygraph, which is the ability
of the polygraph itself to correctly identify deceptive subjects and truthful subjects. The
base rate is a measure only of the percentage of truthful subjects in the sample population.
The true base rate is unknowable, but is theoretically important because it defines the
degree of confidence properly afforded a particular polygraph result. Following are two
examples used by the State to illustrate the point. In both examples the polygraph is
assumed to be 90% accurate in detecting deception. Therefore, with a population of 100
subjects, the polygraph would correctly identify 90 of the subjects as either truthful or

deceplive, while incorrectly identifying the remaining 10 subjects.
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{34} Inthe first example, we assume a base rate of 50%, that is 50 of the 100 subjects are
being truthful in their polygraph examination. Thus, with an accuracy rate of 90%, the
polygraph will correctly identify 45 persons as deceptive and 45 persons as truthful, and

it will incorrectly identify 5 persons as deceptive and 5 persons as truthful:

Not Deceptive Deceptive
Pass 45 5
Fail 5 45

In the second example, we assume that only 10% of the 100 subjects are being truthful,
while the remaining 90% are being deceptive. As a result, 81 of the 90 deceptive subjects
will be accurately identified as deceptive and the remaining 9 will be incorrectly identified
as truthful. Therefore, in this sample of 100 subjects, 9 truthful subjects will pass, but 9
deceptive subjects will also pass. Of the 18 subjects deemed to have passed the

polygraph, there is only a 50% likelihood that any individual subject was actually truthful:

Not Deceptive Deceptive
Pass 9 9
Fail 1 81

These examples illustrate the importance of the base rate: in a pool with a higher
percentage of deceptive subjects, the likelihood that a passed polygraph indicates actual
truthfulness decreases. Specifically, in the first example a passed polygraph examination
is 90% likely to be correct; whereas, in the second example, a passed polygraph is only
50% likely to be correct.

{35} We cannot determine the base rate in the context of the polygraph because we

cannot determine in advance how many persons are telling the truth and how many are
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medical and psychological condition of the examinee, as well as any recent drug use by
the examinee, APA Standard 3.4.1; the polygraph instruments must be APA approved and
have been calibrated, APA Standard 3.5; and a pretest interview must be conducted where
the examiner both discusses with the examinee the polygraph process and the issues to
be tested and ensures that the examinee recognizes and understands each question, APA
Standard 3.8. During the examination, the questions used must be clear and distinct, APA
Standard 3.9.3; the questions used must be balanced in terms of length and impact, APA
Standard 3.9.4; the examiner must collect a sufficient number of charts, APA Standard
3.9.5; standardized chart markings should be used, APA Standard 3.9.7; and either an audio
or audio/video recording of the pretest and in-test phase of the examination must be
made, APA Standard 3.9.8. As for scoring the chart, the examiner must use numerical
scoring, APA Standard 3.10.1; and the examiner’s notes must have “sufficient clarity and
precision so that another examiner could read them,” APA Standard 3.10.2.

{41} Based on the foregoing, we conclude sufficient standards are in place governing
the control question polygraph technique, so as to allow expert testimony on the subject
to be admissible. In order for polygraph expert evidence to be admissible under Rule 11-
707, the polygraph examination must be conducted in a particular manner by a qualified
examiner. Furthermore, as previously explained, the APA has established even more
detailed standards of practice in order to ensure the utmost degree of accuracy in
detecting truthfulness or deception with the polygraph.

V. Acceptance by relevant scientific community.

{42} Finally, while “general acceptance is not a requirement for admissibility under
[Rule 11-702], it is a factor the court may consider.” Anderson, 118 N.M. at 299, 881 P.2d

at 44. As the United States Supreme Court noted in Daubert, “a known technique which

Polygraph, 2005, 34(2) 94



New Mexico Supreme Court Opinion

95

Polygraph, 2005, 34(2)



New Mexico Supreme Court Opinion

Polygraph, 2005, 34(2)

96



New Mexico Supreme Court Opinion

10
11
12
13
14
15
16
17
18
19
20
21
22
23

24

psychological principles and 72% believed the same of the guilty knowledge test. Id. at
430.

{46}  Finally, in 2002, a paper was presented at the meetings of the American Psychology
Law Society (APLS) that was based on two surveys: one of the APLS and one of the SPR.
Honts Survey, supra, at 1, 8. Only 55 out of 205 APLS members responded, and 38 out of
366 SPR members responded. Id. at 8. Of those who responded, 96% of the APLS
members and 91% of the SPR members believed thal polygraph studies published in
scientific peer-reviewed journals are “based on generally accepted scientific
methodology.” Id. at 14. When asked to compare the usefulness of the polygraph to other
specific examples of commonly admitted evidence, more than half of the respondents
believed that polygraph evidence is as useful or more useful than a psychologist’s opinion
of parental fitness, a psychologist’s opinion regarding malingering, an eyewitness
identification of a robbery suspect, a psychological assessment of dangerousness, and a
psychological assessment of temporary insanity. Id. at 15. Finally, slightly more than half
of the APLS respondents and slightly less than half of the SPR respondents believed that
the accuracy of judicial verdicts would be increased if polygraph test results were
admitted as evidence at trial. Id. at 16.

{47} As noted earlier in this opinion, see supra 1 27, there is a heated debate in the
scientific community on the validity of the control question polygraph examination. This
debate is reflected by the competing surveys cited above. The lacono Survey was
conducted by Dr. William lacono, Professor of Psychology at the University of Minnesota,
who testified on behalf of the State at the evidentiary hearing below. The Amato Study
was a Master’s thesis conducted under the guidance of Dr. Charles Honts, Professor of

Psychology at Boise State. Dr. Honts also was the lead scientist of the Honts Study. He
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SECOND JUDICIAL DISTRICT COURT
COUNTY OF BERNALILLO
STATE OF NEW MEXICO
KEVIN LEE, er al.,
Petitioners,
-vs-
No. CS 2003-00026
(Supreme Court No. 27,915)
HON. LOURDES MARTINEZ,

Respondents.

FFindings of Fact and Conclusions of Law -

Introduction:

Pursuant to Supreme Court Order issued in this matter, this Court is directed to
enter findings of fact and conclusions of law. Given the tremendous volume of
information presented by the parties as well as the testimony of several of the leading
authorities on the issues decided, the Court has taken upon itself to provide an
introductory section that includes an overview of the status of the law on polygraph
examinations nationwide in both state and federal courts and a description of the
polygraph examination process with the hope that it will assist the reviewing court. The
findings of fact and conclusions of law follow these sections.

While many of the materials presented by both sides are worthy of note, a recent
publication, The Polygraph and Lie Detection (PALD), a 2003 publication of the
National Academy of Sciences (NAS), is particularly helpful. PALD focuses on the use
of the polygraph in relation to employee screening. But since most of the research is in
the area of event-specific investigations, its analysis of that research is highly useful in

this context as well.
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POLYGRAPH EXAMINATION PROCEDURES

A polygraph examination combines interrogation with physiological
measurements made by the instrument, or polygraph. The instrument typically measures
and records an examinee’s heart rate, blood pressure, rate and depth of respiration and
flow of electrical current at the skin surface as an examiner poses questions that require
yes or no answers. Blood pressure is measured by a cuff over the biceps. Electrodermal
activity (activity of the eccrine sweat glands) is measured by electrodes on the palm or on
two fingers. Rate and depth of breathing are measured by pneumographs located o the
chest and abdomen. Fluctuations in the heart and blood are recorded by a
cardiosphygmograph, while a galvanometer records the body’s electrical activity. '

The sensors attached to the examinee are connected to the instrument by wires.
The data is recorded by analog or digital technology. Because the first analog
instruments recorded the data with several pens writing lines on a piece of moving paper,
the record of the examinee’s physiological responses is known as the polygraph chart. *

The instrument does not measure or detect lies directly. Instead, proponents
believe it measures physiological responses that are stronger when an examinee lies than
at other times. A [ie in response to a question may cause a reaction such as lear of
detection or psychological arousal that changes heart rate, blood pressure, breathing rate,
or skin conductance relative to what they were before the question was asked and relative
to what they are after control questions are asked.’

Polygraph testing is used for three main purposes: |. Screening of job applicants

by law enforcement or other government agencies (preemployment screening); 2.

‘NAS, The Polygraph and Lie Detection 12-13, 81 (2003)
*1d. at 13.
1d.
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Screening by agencies involved in national security of current employees; and 3.
Investigating specific incidents, as in criminal cases. © When police conduct a poly graph
test of a suspect, it is considered to be under adversarial conditions. In contrast, when
defense counsel asks a client to take a privately administered test, it is called a "friendly"
test. Ifthe client passes the friendly test, defense counsel will often attempt to enter the
results into evidence, and this is the more typical background for an evidentiary hearing
like the present one.”

There are three major questioning techniques used in polygraph examinations: the
relevant-irrelevant test (RIT), the guilty knowledge test (GKT), and the control question
or comparison question test (CQT). The CQT’s "are the most widely used techniques in
criminal investigations and judicial proceedings."® Because the CQT is the most used test
in criminal cases and because the tests in the instant cases were apparently CQT’s, this
Court’s analysis will focus on that technique. Under Rule 11-707 NMRA 2003, tests
using any of the three techniques would be admissible if that Rule’s criteria were met.

The CQT tries to determine if the examinee is lying in response to a specific
question or questions about the incident at issue (relevant questions). This involves
comparing physiological responses to the relevant questions with physiological responses

to control questions. Because the cutf on the arm begins to hurt after several minutes, a

‘Id. at 11-12.

* William G. lacono and David T. Lykken, The Scientific Status of Research on
Polvgraph Techniques: The Case Against Polygraph Tests, § 19-3.3.4 [5], in 2 MODERN
SCIENTIFIC EVIDENCE: THE LAW AND SCIENCE OF EXPERT TESTIMONY (David L.
Faigman, David H. Kaye, Michael J. Saks & Joseph Sanders eds., 2002)

" Charles R. Honts, David C. Raskin, & John C. Kircher, The Scientific Statis of
Researcl on Polygraph Technigues: The Case for Polvgraph Tests, § 19-2.2.3 [1],in 2
MODERN SCIENTIFIC EVIDENCE: THE LAW AND SCIENCE OF EXPERT TESTIMONY (David
L. Faigman, David t. Kaye, Michael J. Saks & Joseph Sanders eds., 2002)
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evidence on stipulation] to guide the trial courts in exercising their discretion in the
admission of polygraph evidence. The lack of such standards heightens our concern that
the burden on the trial court to assess the reliability of stipulated polygraph evidence may
outweigh any probative value the evidence may have.")

Seventeen (17) states admit polygraph evidence at trial only when its admission is

stipulated to in advance by all parties. See Ex Parte Hinton, 548 So.2d 562 (Ala. 1989),

State v. Valdez, 371 P.2d 894 (Ariz. 1962); Holcomb v. State, 594 S.W.2d 22 (Ark.

1980); Peaple v. Fudge, 875 P.2d 36 (Cal. 1994); Melvin v. State, 606 A.2d 69 (Del.

1992); Delap v. State, 440 So.2d 1242 (Fla. 1983); Fargason v. State, 467 S.E.2d 553

(Ga. 1996); State v. Fain, 774 P.2d 252 (ldaho 1989); Sanchez v. State, 675 N.E.2d 306

(Ind. 1996); State v. Losee, 354 N.W.2d 239 (lowa 1984); State v. Webber, 918 P.2d 609

(Kan. 1996) Corbett v. State, 584 P.2d 704 (Nev. 1978); State v. McDavitt, 297 A.2d 849

(N.J. 1972); State v. Stevenson, 652 N.W.2d 735 (S.D. 2002); State v. Crosby, 927 P.2d

638 (Utah 1996); State v. Renfro, 639 P.2d 737 (Wash. 1982); Schmunk v. State, 714
P.2d 724 (Wyao. 1986).

In these states, stipulation usually means both parties agree prior to a subject
taking a test that the results will be admissible and that the adversely affected party

retains the right to cross-examine the polygraph examiner and otherwise to attempt to

impeach the polygraph evidence. See, e.g., State v. Valdez, 371 P.2d 894 (Ariz. 1962).
Generally, these appellate decisions do not claim that the evidence is probative or
becomes reliable due to the stipulation. See Delap v. State, 440 So.2d 1242, 1247 (Fla.

1983). Some courts, however, have concluded that the stipulation makes the test reliable
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There are no set standards other than those set out in Rule 11-707 NMRA 2003.
Those standards are insufficient for the reasons set out above.

Control question polygraph tests are not accepted in the relevant scientific
community at a significant level, particularly considering the age of the technique.

The technique is not based upon well-recognized scientific principles and is not
capable of supporting opinions based upon reasonable probability rather than
conjecture.

If the risk of counter-measures is ignored, there is an argument that all of the
studies taken together support a conclusion that a successful polygraph result
makes a fact in issue more or less probable. However, given the state of the art of
polygraphy, the limited probative value polygraph test results is substantially
outweighed by the danger of confusion of the issues, undue delay, and waste of
time and therefore polygraph evidence becomes inadmissible under Rule 11-403
NMRA 2003.

At least one court has found that testimony that someone has passed a polygraph
examination is extrinsic evidence of a specific instance of conduct (passing the
polygraph) that supports a witness’s credibility, and is therefore inadmissible
under Rule 11-608 B. US v. Piccinonna, 729 F.Supp. 1336, 1338 (S.D.Fla. 1990),
aff’d by U.S. v. Piccinonna, 925 F.2d 1474 (11" Cir. 1991).

Because of the inherently subjective nature of the test procedure, the polygraph
examination can not be repeated. Successtul repetition of a test is the cornerstone
of the scientific method. It lacks test-retest reliability.

. The results of polygraph testing are not sufficiently reliable for admissibility in

courts in New Mexico.

N

ichard J. Knowles
District Judge

125 Polygraph, 2005, 34(2)



Polygraph

Editor-in-Chief: Stuart M. Senter, Ph.D.
*kkkkk
Associate Editors: Norman Ansley, Troy Brown, Ph.D., Andrew Dollins, Ph.D., Kim English, Frank
Horvath, Ph.D., Murray Kleiner, Donald Krapohl, Vance MacLaren, Raymond Nelson, Dean Pollina,
Ph.D., Michael Sakuma, Ph.D., Shirley Sturm, Douglas Vakoch, Ph.D., Gordon L. Vaughan, Esq.,
Jennifer Vendemia, Ph.D., Virgil Williams, Ph.D., Tim Weber, Ed.D., Lee Wurm, Ph.D.

APA Officers for 2004-2005

President
John E. Consigli
21 Westshore Road
Merrimac, MA 01860

Vice President — Government
Donnie W. Dutton
PO Box 10342
Ft. Jackson, SC 29207

Vice President — Law Enforcement
Michael Gougler
Texas Department of Public Safety
PO Box 4087
Austin, Texas 78773

Vice President — Private
Terrence V. (TV) O’'Malley
Behavior Testing and Forensics
2547 Ravenhill Dr. Ste 104
Fayetteville, NC 28303-3623

Secretary
Vickie T. Murphy
Maryland Institute of Criminal Justice
8424 Veterans Highway, Suite 3

Millersville, MD 21108-0458

Treasurer
Lawrence Wasser
Wasser Consulting Services, Inc.
30555 Southfield Road,
Suite 410
Southfield, Ml 48076-7753

Director
Daniel E. Sosnowski
2628 Forest Way
Marietta, GA 30066

Director
Donald A. Weinstein
30 Blackhawk Court
Blythewood, SC 29016-7755

Director
James Earle
4965 Langdale Way
Colorado Springs, CO 80906

Director
Roy Ortiz
Los Angeles Police Department
150 N. Los Angeles, Room 431
Los Angeles, CA 90012-3302

Chairman of the Board
Milton O. (Skip) Webb, Jr.
1013 Westhaven Street
Dunn, NC 28334

Subscription Information: Polygraph is published quarterly by the American Polygraph Association. Advertising and Editorial
Address is P.O. Box 10342, Ft. Jackson, SC 29207 (USA). Subscription Rates: One year $80.00 (domestic), $100.00 (foreign).
Change of address: APA National Office, P.O. Box 8037, Chattanooga, TN 37414-0037. THE PUBLICATION OF AN ARTICLE
IN POLYGRAPH DOES NOT CONSTITUTE AN OFFICIAL ENDORSEMENT BY THE AMERICAN POLYGRAPH ASSOCIATION.

©American Polygraph Association, 2005
The Sheridan Press



Brief for Amicus Curiae

Polygraph, 2005, 34(2) 126



APA and AAPP

127 Polygraph, 2005, 34(2)



Brief for Amicus Curiae

Polygraph, 2005, 34(2) 128



APA and AAPP

Constitutions, statutes, regulations, and rules

N Bvild. 13-T07" o5 aen s voaes o5 6065 65 sh s i3 D9esh 0 venes vaies 2.8,16,25,27,28

129 Polygraph, 2005, 34(2)



Brief for Amicus Curiae

Polygraph, 2005, 34(2) 130



APA and AAPP

131 Polygraph, 2005, 34(2)



Brief for Amicus Curiae

Polygraph, 2005, 34(2) 132



APA and AAPP

133 Polygraph, 2005, 34(2)



Brief for Amicus Curiae

National Academy of Science, The Polygraph and Lie Detection (2002) . . .. .. 11, 15, 16, 20, 24

D. Olsen et al., Recent Developments in Polygraph Technology, 12 Johns
Hopkins Applied Physics Laboratory, Technical Digest 347 (1991)............ 7,9, 10

C. Patrick & W. Iacono, Validity and Reliability of the Control Question
Polygraph Test: A Scientific Investigation, 24 Psychophysiology 604
VERSTY oo o wsvars wnmess 5% wmas &% 60 BRPE SRSt 6 N T PG SRR O R 14

C. Patrick & W. Iacono, Validity of the Control Question Polygraph Test: The
Problem of Sampling Bias, 76 J. Applied Psychol. 229 (1991) . ............. 14,17, 18

J. Podlesny & D. Raskin, Effectiveness of Techniques and Physiological Measures
in the Detection of Deception, 15 Psychophysiology 344 (1978) ............... 17,18

J. Podlesny & C. Truslow, Validity of an Expanded-Issue (Modified General
Question) Polygraph Technique in a Simulated Distributed-Crime-Roles
Context, 78 J. Applied Psychol. 788 (1993) . ... ..., 18

R. Putnam, Field Accuracy of Polygraph in the Law Enforcement Environment
(1983), printed in 23 Polygraph 260 (1994) . ... ... 14

D. Raskin et al., Polygraph Tests: The Scientific Status of Research on Polygraph
Techniques: The Case for Polygraph Tests, in 1 Modern Scientific
Evidence: The Law and Science of Expert Testimony (D. Faigman et al.
B8 TOUT) s iy wann v wman summmess B WD o SRR E6 EEEIVE D6 T SR W 17,18

D. Raskin (Ed), Psychological Methods in Criminal Investigation and Evidence,
(198O .o v is vionirnss v cmvmas s s ot Sedied &7 SR B ERE I BEEE EEATE © Bt 19

D. Raskin & R. Hare, Psychopathy and Detection of Deception in a Prison
Population, 15 Psychophysiology 126 (1978) . «ou su wswin v wwaas swwms soms 17,18, 19

D. Raskin et al., 4 Study of the Validity of Polygraph Examinations in Criminal
Investigations, National Institute of Justice (1988) .......... ... .. .. ... ... ... 17

D. Raskin et al., Validity of Control Question Polygraph Tests in Criminal
Investigation, 25 Psychophysiology 476 (1988) .......... ... . .ot 14

J. Reid, 4 Revised Questioning Technique in Lie-Detection Tests, 37 J. Crim. L.
S CrrInOlOEY CIIAT) .« wovas soawmen oo smivs o8 sEpemes 6 S o soges FESR i e o 8

Polygraph, 2005, 34(2) 134



APA and AAPP

135 Polygraph, 2005, 34(2)



Brief for Amicus Curiae

Polygraph, 2005, 34(2) 136



APA and AAPP

137 Polygraph, 2005, 34(2)



Brief for Amicus Curiae

Polygraph, 2005, 34(2) 138



APA and AAPP

139 Polygraph, 2005, 34(2)



Brief for Amicus Curiae

Polygraph, 2005, 34(2) 140



APA and AAPP

141 Polygraph, 2005, 34(2)



Brief for Amicus Curiae

Polygraph, 2005, 34(2) 142



APA and AAPP

143 Polygraph, 2005, 34(2)



Brief for Amicus Curiae

Polygraph, 2005, 34(2) 144



APA and AAPP

145 Polygraph, 2005, 34(2)



Brief for Amicus Curiae

Polygraph, 2005, 34(2) 146



APA and AAPP

147 Polygraph, 2005, 34(2)



Brief for Amicus Curiae

Polygraph, 2005, 34(2) 148



APA and AAPP

149 Polygraph, 2005, 34(2)



Brief for Amicus Curiae

Polygraph, 2005, 34(2) 150



APA and AAPP

151 Polygraph, 2005, 34(2)



Brief for Amicus Curiae

Polygraph, 2005, 34(2) 152



APA and AAPP

153 Polygraph, 2005, 34(2)



Brief for Amicus Curiae

Polygraph, 2005, 34(2) 154



APA and AAPP

155 Polygraph, 2005, 34(2)



Brief for Amicus Curiae

Polygraph, 2005, 34(2) 156



APA and AAPP

157 Polygraph, 2005, 34(2)



Brief for Amicus Curiae

Polygraph, 2005, 34(2) 158



APA and AAPP

159 Polygraph, 2005, 34(2)



Brief for Amicus Curiae

Polygraph, 2005, 34(2) 160



APA and AAPP

161 Polygraph, 2005, 34(2)



Brief for Amicus Curiae

Polygraph, 2005, 34(2) 162



APA and AAPP

163 Polygraph, 2005, 34(2)



Brief for Amicus Curiae

growing science and evidence of the validity of such testing, this Court should not retreat from State
v. Dorsey and N.M.R. Evid. 11-707.
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